HARVARD 
LAW REVIEW. 


VoL. XVIII. JANUARY, 1905. 


DISCHARGE OF CONTRACTS BY 
ALTERATION.’ 


II. 


Material and Immaterial Alterations. 


| i was laid down in Pigot’s Case? that even an immaterial altera- 


tion if made by the obligee avoids adeed. But in Sanderson v, 
Symonds,’ the English court refused to apply the rule to a policy 
of insurance, and in Aldous v. Cornwell‘ this resolution in Pigot’s 
Case was dissented from. It has been followed in some cases in 
this country,® but most of them were decided a number of years 
ago, and no such severe rule is generally in force. As has been 
shown, even material alterations by the obligee, when innocently 
made, do not bar the obligee’s rights.6 This must be true a 


1 Continued from 18 Harv. L. REv. 105. 

2 Ante, p. 105. 

3 1 Brod. & Bing. 426. 

#L.R. 3 Q. B. 573. 

5 Herdman v. Bratten, 2 Har. (Del.) 396; Johnson v. Bank, 2 B. Mon. 310, 311; 
Wickes v. Caulk, 5 Har. & J. 36; Haskell v. Champion, 30 Mo. 136; First Bank 
v. Fricke, 75 Mo. 178; Hord v. Taubman, 79 Mo. tor; Kelly v. Thuey, 143 Mo. 422; 
Bailey v. Gilman Bank, 99 Mo. App. 571 ; Vanauken v. Hornback, 2 Green (N. J.) 178; 
Wright v. Wright, 2 Halst. 175; Jones v. Crowley, 57 N. J. L. 222; Jackson zv. Malin, 
15 Johns. 293; Nunnery v. Cotton, 1 Hawks 222; Morris v. Vanderen, 1 Dall. 64; 
Crockett v. Thomason, 5 Sneed 342, 344. 

' 6 Ante, p. 115, 
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fortiori of immaterial alterations. And the prevailing doctrine is 
that no immaterial alteration will affect rights and liabilities under 
a writing, irrespective of the person by whom the alteration was 
made or his purpose in making it.! 

The following alterations have been held material: erasing the 
obligee’s name and substituting the name of another as obligee ;? 
changing the name of the obligor in a deed, who in fact signed as 
agent but did not so indicate on the deed, to the name of the prin- 
cipal; ® or changing the signature of an obligor so as to make the 
obligation purport to be that of a corporation ‘ or firm ® instead of 
an individual, or that of an individual instead of a corporation,® or 
that of a surety instead of a principal.’ 


1 First Bank v. Weidenbeck, 97 Fed. Rep. 896, 897 (C. C. A.); Prim v. Hammel, 
134 Ala. 652; Nichols v. Johnson, 10 Conn. 192; Reed v. Kemp, 16 Ill. 445; Ryan v. | 
First Bank, 148 Ill. 349; Lisle v. Rogers, 18 B. Mon. 528; Tranter v. Hibbard, 108 
Ky. 265; Cushing v. Field, 70 Me. 50; Moye v. Herndon, 30 Miss. 110; Burnham v. 
Ayer, 35 N. H. 351; Robertson v. Hay, 91 Pa. 242; Note Holders v. Funding Board, 
16 Lea 46. . 

2 Sneed v. Sabinal Co., 71 Fed. Rep. 493, 73 Fed. Rep. 925 (C. C. A.); Horst v. 
Wagner, 43 Ia. 373; Bell v. Mahin, 69 Ia. 408; Horn v. Newton Bank, 32 Kan. 518; 
Dolbier v. Norton, 17 Me. 307; Stoddard v. Penniman, 108 Mass. 366; Aldrich v. 
Smith, 37 Mich. 468; German Bank v. Dunn, 62 Mo. 79; Robinson v. Berryman, 22 
Mo. App. 509; Erickson v. First Bank, 44 Neb. 622; Cumberland Bank v. Penniman, 
1 Halst. 215; Gillette v. Smith, 18 Hun 10; Davis v. Bauer, 41 Ohio St. 257; Hoff- 
man v. Planters’ Bank, 99 Va. 480. See also Park v. Glover, 23 Tex. 469; Broughton 
v. Fuller, 9 Vt. 373. Contra, Latshaw v. Hiltebeitel, 2 Penny. 257. 

Changing the name of a special indorsee in a note is therefore material, Grimes v. 
Piersol, 25 Ind. 246, or adding a name of another person on a railroad mileage book 
as one entitled to ride. Holden v. Rutland R. Co., 73 Vt. 317. But changing the 
name of the insured in a policy from the name of the agent of a mortgagee to the 
name of the mortgagor, the loss being made payable, both before and after the altera- 
tion, to the mortgagee, was held immaterial since it effected no material change in the 
ultimate rights under the policy. Martin v. Tradesmen’s Ins. Co., tor N. Y. 498. 

The addition of the word “ junior” to the name of the grantee in a deed was held 
immaterial, as the only effect was to designate more clearly the grantee actually 
intended. Coit v. Starkweather, 8 Conn. 289. So the addition of “ with the will an- 
nexed,” after the word “administrator.” Casoni v. Jerome, 58 N. Y. 315. 

But otherwise of an addition of a designation, which makes the payee in effect 
different. Hodge v. Farmers’ Bank, 7 Ind. App. 94 (cashier); First Bank v. Fricke, 
75 Mo. 178 (president) ; York v. Janes, 43 N. J. L. 332 (collector). 

8 North v. Henneberry, 44. Wis. 306. But erasure of an initial of the grantor’s 
name in a deed is immaterial, where no change in the person is thereby imtended or 
indicated. Banks v. Lee, 73 Ga. 25. See also Chadwick v. Eastman, 53 Me. 12. 

# Sheridan v. Carpenter, 61 Me. 83. 

5 Montgomery v. Crossthwait, 90 Ala. 553 (though the alteration was made by one 
having no power to bind the firm); Haskell v. Champion, 30 Mo. 136. 

® Texas Printing Co. v. Smith, 14 S. W. Rep. 1074 (Tex. App.). 

7 Laub w. Paine, 46 Ia. 550. 
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Erasing the name of a joint or prior obligor,! and changing the 
amount, time of payment, place of payment, or rate of interest are 
obviously material, as are the addition of words of negotiability,? 
or of a clause requiring payment in gold;® a waiver of demand 
and notice written over a blank indorsement ;* the insertion of words 
of guaranty over such an indorsement,® unless the indorser’s inten- 
tion was in fact to be liable as a guarantor; ® the addition of other 
property to that described in a deed or mortgage; ’ the insertion 
in a mortgage of a statement that it was given to secure other debts 
besides that for which it was in fact given ;® the insertion in a bond 
for title of a provision that the vendee shall have immediate pos- 


1 Smith v. United States, 2 Wall. 219; Gillett v. Sweat, 6 Ill. 475; State v. Gris- 
wold, 32 Ind. 313; State v. Craig, 58 Ia. 238; Bracken Co. v. Daum, 80 Ky. 388; 
State v. Findley, 1o1 Mo. 217; Blanton v. Commonwealth, gt Va. 1. 

But not if the obligor whose name was erased was an infant and had repudiated 
his contract. Young v. Currier, 63 N. H. 419. 

2 Many authorities as to such changes in negotiable paper are collected in 1 Ames 
Cas. Bills and Notes 447, 448; 2 Century Digest 241 seg. 

In Tranter v. Hibbard, 108 Ky. 265, a note was altered by writing the word “ fixed” 
after the date of payment, which is equivalent to “ without grace.” By the law of Ken- 
tucky such negotiable paper only as is discounted at a bank is entitled to grace. The 
note in question never was so discounted, and the court therefore held the alteration 
immaterial, though admitting the note might have been discounted. The case seems 
wrong. The alteration purported to give the payee an added right to discount the 
note without entitling the maker to grace. The fact that the payee did not exercise 
this right cannot make any difference. 

Similarly changing the penal sum in a bond. Howe v. Peabody, 2 Gray 556; 
Board v. Gray, 61 Minn. 242. 

8 Hanson v. Crawley, 41 Ga. 303; Bridges v. Winters, 42 Miss. 135; Foxworthy v. 
Colby, 64 Neb, 216; Church v. Howard, 17 Hun 5; Darwin v. Rippey, 63 N. C. 318; 
Wills v. Wilson, 3 Oreg. 308 ; Bogarth v. Breedlove, 39 Tex. 561. 

* Andrews v. Simms, 33 Ark. 771; Davis v. Eppler, 38 Kan. 629; Farmer v. Rand, 
16 Me. 453; Schwartz v. Wilmer, 90 Md. 136; Harnett v. Holdrege, 97 N. W. Rep. 
443 (Neb.). 

But otherwise, if the indorser is also the maker, and hence in no event entitled to 
demand or notice. Gordon v. Third Bank, 144 U. S. 97. 

In Schwartz v. Wilmer, 90 Md. 136, the words inserted were “protest waived.” 
The court assumed that this was equivalent to a waiver of demand and notice, and 
that “it converted the contingent liability of the indorser into an absolute liability.” 
This seems wrong. Waiver of protest does not mean waiver of demand and notice. 
It did not even appear that the note was a foreign note, and as such entitled to 
protest. 

5 Robinson v. Reed, 46 Ia. 219; Belden v. Ham, 61 Ia. 42; Clawson v. Gustin, 2 
South. 947 ; Orrick v. Colston, 7 Gratt. 189. 

§ Iowa Valley Bank v. Sigstad, 96 Ia. 491; Levi v. Mendell, 1 Duv. 77. 

7 Powell v. Pearlstine, 43 S. C. 403 ; Bowser v. Cole, 74 Tex. 222. See also Moelle 
v. Sherwood, 148 U. S. 21. Cf. Burnett v. McCluey, 78 Mo. 676. 

8 Carlisle v.. People’s Bank, 122 Ala. 446; Johnson v. Moore, 33 Kan. go. 
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session; ! the insertion or alteration of the date if that results in 
altering the legal effect of the instrument, as by changing the day 
of maturity ;? the addition® or cancellation‘ of a seal after the sig- 
nature of an obligor, unless a seal would in no way alter the legal 
effect of the document.® 

An alteration is none the less material because the change in the 
contract is advantageous to the obligor. Thus where a later day 
of payment is substituted the obligation is avoided. So where a 
smaller amount is substituted in an obligation,’ or where the 
specified rate of interest is altered to a lower rate,® or where 
the name of a joint obligor or co-surety is added,® or of a prior 
obligor.° The addition of a collateral guaranty does not, however, 


1 Kelly v. Trumble, 74 Ill. 428. 

2 Hirschman v. Budd, L.’R. 8 Ex. 171; Inglish v. Breneman, 5 Ark. 377; Wyman 
v. Yoemans, 84 Ill. 403; Hamilton v. Wood, 70 Ind. 306; McCormick Co. v. Lauber, 
7 Kan. App. 730; Lisle v. Rogers, 18 B. Mon. 528; Britton v. Dierker, 46 Mo. sor; 
McMuttrey v. Sparks, 71 Mo. App. 126; Bowers v. Jewell, 2 N. H. 543; Crawford 
v. West Side Bank, 100 N. Y. 50; Miller v. Gilleland, 19 Pa. 119; Taylor v. Taylor, 
12 Lea 714. 

8 State v. Smith, 9 Houst. 143; Morrison v. Welty, 18 Md. 169; Rawson v. David- 
son, 49 Mich. 607; Fred Heim Co. v. Hazen, 55 Mo. App. 277; Biery v. Haines, 5 
Whart. 563; Vaughan vz. Fowler, 14 S. C. 355. 

* Porter v. Doby, 2 Rich. Eq. 49; Organ v. Allison, 9 Baxt. 459; Piercy v. Piercy, 
5 W. Va. 199. 

5 Truett v. Wainwright, 9 IIl. 411. 

® Wood w. Steele, 6 Wall. 80; Wyman v. Yoemans, 84 III. 403; Post v. Losey, 111 
Ind. 74; McCormick Co. v. Lauber, 7 Kan. App. 730; First Bank v. Payne, 19 Ky. 
L. Rep. 839. But see contra, Union Bank v. Cook, 2 Cranch C. C. 218. 

7 Prim v. Hammel, 134 Ala. 652; Johnston v. May, 76 Ind. 293. See also Doane 
v. Eldridge, 16 Gray 254. 

8 Post v. Losey, 111 Ind. 74; Board v. Greenleaf, 80 Minn. 242; Whitmer v. Frye, 
10 Mo. 348. But see contra, Burkholder v. Lapp’s Ex., 31 Pa. 322. 

® Gardner v. Walsh, 5 E. & B. 83; Taylor v. Johnson, t7 Ga. 521; Henry v. Coats, 
17 Ind. 161; Bowers v. Briggs, 20 Ind. 139; Houck v. Graham, 106 Ind. 195; Hall’s 
Adm, v. McHenry, 19 Ia. 521 ; Hamilton v. Hooper, 46 Ia. 515; Berryman v. Manker, 
56 Ia. 150; Sullivan v. Rudisill, 63 Ia. 158; Shipp v. Suggett, 9 B. Mon. 5; Singleton 
v. McQuerry, 85 Ky. 41; Lunt v. Silver, 5 Mo. App. 186; Wallace v. Jewell, 21 Ohio 
St. 163; Harper v. Stroud, 41 Tex. 367. But see contra, Produce Exchange Trust Co. 
v. Bieberbach, 176 Mass. 577, 590; Gano v. Heath, 36 Mich. 441; Union Banking 
Co. wv. Martin’s Estate, 113 Mich. 521; Standard Cable Co, v. Stone, 35 N. Y. App. 
Div. 62, 65. 

The alteration is none the less material if the added signature is forged. Farmers’ 
Bank v. Myers, 50 Mo. App. 157; Harper wv. Stroud, 41 Tex. 367. 

If the addition is without the knowledge of the obligee, it is an alteration by a 
stranger and hence in this country would generally have no effect. Anderson v. Bel- 
lenger, 87 Ala. 334; Ward v. Hackett, 30 Minn. 150; Standard Cable Co. v. Stone, 
35 N. Y. App. Div. 62. 

10 Haskell v. Champion, 30 Mo. 136. 
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discharge the principal debtor,! for the addition neither increases 
nor diminishes his immediate liability or his ultimate equitable 
liability. The same is true of the erasure of the name of a collat- 
eral guarantor.” 

If, however, a surety’s name is added in such a way that he 
incurs or purports to incur at law a joint obligation with others 
previously bound by the instrument, the alteration seems techni- 
cally a material one, though his equitable liability was one of 
suretyship, for the alteration if effective would create a new and 
different obligation at law on the part of the previous obligors. 
They could be sued jointly with the surety. The answer adopted 
in one decision® to.this reasoning is that the surety having signed 
after delivery of the note was not in fact a joint maker, and that as 
the original maker could effectively object to the joinder of the 
new signer the former’s obligation remained unaltered. But this 
is unsound. An alteration to which he has not consented never 
binds an obligor. He is discharged not because an alteration is in 
legal effect wrought upon his obligation, but because it purports to 
be; and in the case in question the obligation of the defendant was 
on the face of the instrument changed to a joint obligation. 
Nevertheless, on account of the hardship of the case the addition 
has in such a case frequently been held immaterial. But there 
are many cases enforcing the strict rule.® 


1 Ex parte Yates, 2 De G. & J. 191; First Bank v. Weidenbeck, 97 Fed. Rep. 896 
(C. C. A.); Burnham v. Gosnell, 47 Mo. App. 637; Wallace v. Jewell, 21 Ohio St. 163, 
172; Hutches v. J. I. Case Co., 35 S. W. Rep. 60 (Tex. Civ. App.). See @ fortiori 
cases in note 4, infra. Cf. Oneale v. Long, 4 Cranch 60. 

2 First Bank v. Weidenbeck, 97 Fed. Rep. 896(C. C. A.); Broughton v. West, 8 Ga. 
248; People v. Call, 1 Denio 120; Huntington v. Finch, 3 Ohio St. 445. 

8 McCaughey v. Smith, 27 N. Y. 39. See also x parte Yates, 2 De G. & J. 191; 
Bowser v. Rendell, 31 Ind. 128. : 

4 Ex parte Yates, 2 De G. & J. 191; Mersman v. Werges, 112 U. S. 139; Mont- 
gomery Railroad v. Hurst, 9 Ala. 513; Rudulph v. Brewer, 96 Ala. 189 (overruled) ; 
Bowser v. Rendell, 31 Ind. 128; Taylor v. Acom, 1 Ind. Ty. 436; Stone v. White, 
8 Gray 589; Miller v. Finley, 26 Mich. 249; Barnes v. Van Keuren, 31 Neb. 165; 
Royse v. State Bank, 50 Neb. 16; McCaughey v. Smith, 27 N. Y. 39; Hecker v. 
Mahler, 64 Ohio St. 398. See also Ryan v. First Bank, 148 Ill. 349; Heath v. Blake, 
28 S. C. 406. 

_ § Gardner v. Walsh, 5 E. & B. 83; First Bank v. Weidenbeck, 81 Fed. Rep. 271 
(reversed, 97 Fed. Rep. 896) ; Brown v. Johnson, 126 Ala. 93 (overruling Montgomery 
R. Co. v. Hurst, 9 Ala. 513, and, it seems, Rudulph v. Brewer, 96 Ala. 189) ; Soaps 
v. Eichberg, 42 Ill. App. 375; Bowers v. Briggs, 20 Ind. 139; Nicholson v. Combs, 
go Ind. 515; Dickerman v. Miner, 43 Ia. 508; Hamilton v. Hooper, 46 Ia. 515; 
Sullivan v. Rudisill, 63 Ia. 158; Browning v. Gosnell, 91 Ia. 448; Rhoades v. Leach, 
93 Ia. 337; Shipp v. Suggett, 9 B. Mon. 5; Singleton v. McQuerry, 85 Ky. 41; Lunt 
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In two cases! where the name added created or purported to 
create a several liability on the part of the new signer the previ- 
ous signer was held not discharged because no joint liability was 
created, The terms of the legal obligation of the previous signer 
are certainly not affected by such an addition, but if the conse- 
quence of carrying out the obligation assumed by the new signer 
is that equitably the latter must pay equally with the previous 
signer, the contract is certainly altered by the added signature. 
Such is the situation where the new signer is a co-surety. If, 
however, the only previous signer is the principal debtor, the 
contract is not altered, for he remains liable immediately at law 
and ultimately in equity for the whole. 

The following changes have been held immaterial: the altera- 
tion of the name of the grantee? or grantor® or other party* 
by correcting a mistake in spelling or initials, where no change 
in the person designated is intended or apparently indicated ; 
the insertion of a more specific description of the mortgaged 
property in a chattel mortgage; ® the addition in a bond to paya 
judgment of a provision for payment of legal costs, since that was 
the effect of the bond originally ; ® the insertion or alteration of the 
date when that does not alter the legal effect of the instrument by 
changing the day of maturity or otherwise; the insertion of the 
name of the obligor in the body of a bond, after the execution 
of the bond, since the obligor would be liable though his name 
had not been inserted; the alteration of the courses named ina 


v. Silver, 5 Mo. App. 186; Farmers’ Bank v. Myers, 50 Mo. App. 157; Allen vw. 
Dornan, 57 Mo. App. 288; Wright v. Kelley, 4 Lans. 57; Harper v. Stroud, 41 Tex. 
367; Ford v. Cameron Bank, 34 S. W. Rep. 684 (Tex. Civ. App.). 

1 Collins v. Prosser, 1 B. & C. 682; Brownell v. Winnie, 29 N. Y. 400. 

2 State v. Dean, 40 Mo. 464; Cole v. Hills, 44 N. H. 227; Derby. Thrall, 44 
Vt. 413. 

8 Banks v. Lee, 73 Ga. 25. 

* Re Howgate & Osborn’s Contract, [1902] 1 Ch. 451. 

5 Starr v. Blatner, 76 Ia. 356; Chicago Trust Co. v. O’Marr, 18 Mont. 568. See 
also Heman v. Gilliam, 171 Mo. 258; Gunter v. Addy, 58 S.C. 178. But see contra, 
McKinney v. Cobell, 24 Ind. App. 676, which went on the ground that the more specific 
description would charge third persons with notice. See further s. c., 31 Ind. 
App. 548. 

6 Kleeb v. Bard, 12 Wash. 140. 

7 Parry v. Nicholson, 13 M. & W. 778; Gill v. Hopkins, 19 Ill. App. 74; Lee v. 
Lee, 83 Ia. 565; Prather v. Zulauf, 38 Ind. 155; Terry v. Hazlewood, 1 Duv. 104; 
State v. Miller, 3 Gill 335; Hepler v. Mt. Carmel Bank, 97 Pa. 420; Whiting v. Daniel, 
1 Hen. & M. 391; Bashaw’s Adm. v. Wallace’s Adm., 45 S. E. 290 (Ya.). But see 
Bills of Ex. Act, § 64 (2); Crawford, Neg. Inst. L. § 206. 

8 Smith v. Crooker, 5 Mass. 538. 


a 
| 
| 
| 
| 
i 
iit 
if 
} 
if 
b 
| 4 
| 
i 
Hi! 
| 
| 
| 3 
4 
i 
| 
j 


DISCHARGE OF CONTRACTS BY ALTERATION. 171 


deed where the alteration was required by the context and was in 
accordance with the facts; 1! the insertion of a recital of unessential 
circumstances ; 2 the addition * or cancellation * of words of descrip- 
tion, or the addition of a place of residence, after the signature of 
an obligor; the erasure of the name of a surety, so far as the prin- 
cipal debtor is concerned ;® the addition of a memorandum, which 
does not purport to form part of the document itself.’ Under 
this last rule the addition or alteration of the figures indicating 
the amount of a bill or note is immaterial, if the body of the 
writing clearly states the amount,’ for the figures are rather a 
memorandum than an integral part of the obligation. But if a 
memorandum collateral in form is in fact a part of the contract, 
the erasure of the memorandum is a material alteration.® 


1 Burnham vz. Ayer, 35 N. H. 351. 

2 Rudesill v. County Court, 85 Ill. 446. 

8 Manufacturers’ Bank v. Follett, 11 R. I. 92 (agent). 

4 Burlingame v. Brewster, 79 Ill. 515; Marx v. Luling Assoc.,17 Tex. Civ. 
App. 408. 

5 Struthers v. Kendall, 41 Pa. 214. Cf Commercial Bank v. Patterson, 2 Cranch. 
C. C. 346. 

6 Lynch z. Hicks, 80 Ga. 200; Loque v. Smith, Wright (Ohio) 10; Tutt v. Thornton, 
57 Tex. 35. 

7 Manning v. Maroney, 87 Ala. 563; Maness v. Henry, 96 Ala. 454; Mente v. 
Townsend, 68 Ark. 391; Carr v. Welch, 46 Ill. 88; Huff v. Cole, 45 Ind. 300; Toner 
v. Wagner, 158 Ind. 447; Light v. Killinger, 16 Ind. App. 102; Reed v. Culp, 63 
Kan. 595; Nugent v. Delhomme, 2 Mart. (O. S.) 308; Littlefield v. Coombs, 71 Me. 
110; Cole’s Lessee v. Pennington, 33 Md. 476; Cambridge Bank v. Hyde, 131 Mass. 
77; Boutelle v. Carpenter, 182 Mass. 417; American Bank v. Bangs, 42 Mo. 450; 
Moore v. Macon Bank, 22 Mo. App. 684; Johnson v. Parker, 86 Mo. App. 660; 
Palmer v. Largent, 5 Neb. 223; Edward Thompson Co. v. Baldwin, 62 Neb. 530. 
Kinard v. Glenn, 29 S. C. 590; Yost v. Watertown Steam Engine Co., 24 S. W. Rep. 
657 (Tex., Civ. App.) ; Tremper v. Hemphill, 8 Leigh 623. See also Sawyer v. Camp- 
bell, 107 Ia. 397; Steeley’s Credr’s v. Steeley, 23 Ky. L. Rep. 996. Cf Warrington 
v. Early, 2 E. & B. 763; Woodworth v. Bank of America, 19 Johns. 391. 

8 Horton v. Horton’s Est., 71 Ia. 448; Woodfolk v. Bank of America, to Bush 
504; Fisk v. McNeal, 23 Neb. 726; Smith wv. Smith, 1 R. I. 398. 

In Schryver v. Hawkes, 22 Ohio St. 308, a dona _fide purchaser was allowed to recover 
on a note where the figures had been raised, though the amount was left blank in the 
body of the note and the figures had been written by the defendant in order to limit the 
amount for which the blank space for the amount could be filled in. 

® Cochran v. Nebeker, 48 Ind. 459; Scofield v. Ford, 56 Ia. 370; Johnson z. 
Heagan, 23 Me. 329; Wheelock v. Freeman, 13 Pick. 165; Wait v. Pomeroy, 20 
Mich. 425; Bay v. Shrader, 50 Miss. 326; Davis v. Henry, 13 Neb. 497; Gerrish z. 
Glines, 56 N. H.9; Price v. Tallman, Coxe (N. J.) 447; Benedict v. Cowden, 49 N. Y. 
396; Stephens v. Davis, 85 Tenn. 271. See also Law v. Crawford, 67 Mo. App. 150. 
Cf. Theopold v. Deike, 76 Minn. 121; Law v. Blomberg, 91 N. W. Rep. 206 (Neb.). 
Hubbard v. Williamson, 5 Ired. 397. But if a condition qualifying the liability of the 
maker of a note is written with a pencil and the condition is afterwards erased, the 
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Alteration by adding or changing a statement of the considera- 
tion does not ordinarily change the legal effect of an obligation, 
and if that is the correct test, as is generally held, in the American 
decisions,! such an alteration is immaterial.2 But a statement of 
consideration may be important as evidence of the terms of a trans- 
action, and if added or erased fraudulently should make the writ- 
ing inadmissible as evidence upon that question at least.2 If the 
writing was the sole legal evidence by which the debt could be 
proved, the alteration would then be fatal to any recovery by the 
plaintiff; otherwise not.‘ The same may be said in regard to 
an alteration of the number of a bond or bank note;® or of 


maker has been held liable, because of his negligence, to a dona fide purchaser without 
notice on the note in its altered form. Harvey v. Smith, 55 Ill. 224; Seibel v. Vaughan, 
69 Ill. 257. This principle has been carried so far in some cases as to hold the maker 
liable when a condition written below the note has been cut off. Noll v. Smith, 64 
Ind. 511; Phelan v. Moss, 67 Pa. 59; Zimmerman v. Rote, 75 Pa. 188. These decisions 
are on their facts opposed to several of the cases cited above. Cf Brown v. Reed, 79 
Pa. 370. 

1 See the American cases here cited on materiality and immateriality. So in Cald- 
well v. Parker, Ir. Rep. 3 Eq. 519. This decision was dissented from in Suffell v. Bank 
of England, 9 Q. B. D. 555. 

2 Riggs v. St. Clair, 1 Cranch C.C.606; Murray v. Klinzing, 64 Conn. 78; Gardiner 
v. Harback, 21 Ill. 129; Magers v. Dunlap, 39 Ill. App. 618; Cheek v. Nall, 112 
N. C. 370. But see Knill v. Williams, 10 East 431; Wright v. Inshaw, 1 Dowl. N.s. 
802; Suffell v. Bank of England, 9 Q. B. D. 555, 571; Benjamin v. McConnel, 9 III. 
536; Low Argrove, 30 Ga. 129. Cf. Richardson Fellner, 9 Okl. 513. 

8 See fost, p. 180. In Suffell v. Bank of England, 9 Q. B. D. 555, the Court of Appeal 
held an alteration of the number of a bank note material, though admitting the change 
did not alter the legal effect of the contract. In Craighead v. McLoney, 99 Pa. 211, it 
was said, “ Any alteration which changes the evidence or mode of proof is material,” 
and in Brady v. Berwind-White Co., 94 Fed. Rep. 28, 106 Fed. Rep. 824 (E. D. 
Pa.), an addition was held material which did not change the meaning of the writ- 
ing, because it would render inadmissible parol evidence of facts contradicting the 
inserted words. This is in accordance with earlier Pennsylvania cases holding the 
addition of an attesting witness material. Foust v. Renno, 8 Pa. 378; Henning vz. 
Werkheiser, 8 Pa. 518. See also White Sewing Machine Co. v. Saxon, 121 Ala. 399; 
International Bank v. Parker, 88 Mo. App. 117. If this principle were logically applied 
it would overthrow many of the cases of immaterial alteration collected here. With 
the English and Pennsylvania decisions may be compared Rowe v. Bowman, 183 Mass. 
488. In that case it was argued that the unauthorized addition of a United States 
Revenue stamp was a material alteration. The lack of a stamp, though it would not 
have made the note inadmissible in evidence in the Massachusetts courts, would have 
made it inadmissible in the Federal Courts. The addition therefore purported to 
enlarge the rights of the holder by affording evidence legal in the Federal Courts. 
The plaintiff nevertheless recovered. 

* See fost, p. 174 et seq. 

5 Such a change was held material in Suffell v. Bank of England, 9 Q. B. D. 555; 
but immaterial in Wylie v. Missouri Pac. Ry. Co., 41 Fed. Rep. 623; State v. Cobb, 
64 Ala. 127, 157; Comm. v. Emigrant Bank, 98 Mass. 12; Elizabeth v. Force, 29 N. J. 
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adding or erasing? the name of an attesting witness, where the 
legal effect of the instrument is not affected by attestation, but | 
only the mode of proof. 

Whether an alteration is material is a question of law, to be 
decided by the court.® 


Assignment of Altered Contracts. 


If a contract has been made void by alteration, no subsequent 
assignment, even if the contract is a negotiable bill or note, can 
give it validity. The assignee or indorsee, though an innocent 
purchaser for value, has no greater rights than the previous holder.* 
How far this rule is subject to an exception if the alteration con- 


Eq. 587; Birdsall v. Russell, 29 N. Y. 239; Note Holders v. Funding Board, 16 Lea 
46; Fisk’s Claim, 11 Op. Atty. Gen. 258. Sometimes the number of a bond may 
affect the contract, as where bonds are paid as their numbers are drawn. See Suffell 
v. Bank of England, 9 Q. B. D. 555, 563. 

1 Held immaterial in Hall v. Weaver, 34 Fed. Rep. 104; Ford v. Ford, 17 Pick. 418; 
State v. Gherkin, 7 Ired. L. 206; Beary v. Haines, 4 Whart. 17; Fuller v. Green, 64 
Wis. 159. But see contra, White Sewing Machine Co. v. Saxon, 121 Ala. 399; Adams 
v. Frye, 3 Met. 107; Girdner v. Gibbons, 91 Mo. App. 412; Foust v. Renno, 8 Pa. 
378; Henning v. Werkheiser, 8 Pa. 518. It is material if the legal effect of the ‘ 
instrument would be changed thereby, as by extending the statute of limitations. Mil- 
berry v. Stover, 75 Me. 69; Homer z. Wallis, 11 Mass. 309. See also Richardson vz. 

Mather, 178 III. 449. 

2 Wickes v, Caulk, 5 H. & J. 36. Cf Nunnery v. Cotton, t Hawks 222. 

8 Steele v. Spencer, 1 Pet. 552; Payne v. Long, 121 Ala. 385; Overton v. Matthews, 
35 Ark. 146; Ofenstein v. Bryan, 20 App. D. C. 1; Milliken v. Marlin, 66 Ill. 13; 
Cochran v. Nebeker, 48 Ind. 459; Heard v. Tappan, 116 Ga. 930; Belfast Nat. Bank 
v. Harriman, 68 Me. 522; Fisherdick v. Hutton, 44 Neb. 122; Burnham v. Ayer, 35 
N. H. 351; Stephens v. Graham, 7 S. & R. 505; Kinard v. Glenn, 29 S. C. 590. 

4 Master v. Miller, 4 T. R. 320; Vance v. Lowther, 1 Ex. D. 176; Suffell v. Bank 

of England, 9 Q. B. D. 555; Overton v. Matthews, 35 Ark. 146; Burwell v. Orr, 84 
Ill. 465; Merritt v. Boyden, 91 Ill. 136; McCoy v. Lockwood, 71 Ind. 319; Eckert v. 
Louis, 84 Ind. 99, 104; Horn v. Newton Bank, 32 Kan. 518; Farmer v. Rand, 14 Me. 
225; Schwartz v. Wilmer, 90 Md. 136; Belknap v. National Bank, 100 Mass. 376; 
Cape Ann Bank v. Burns, 129 Mass. 596; Hunter v. Parsons, 22 Mich. 96; Coles v. 
Yorks, 28 Minn. 464 (mortgage); Trigg v. Taylor, 27 Mo. 245; Hurlbut v. Hall, 39 
Neb. 889; Erickson v. First Bank, 44 Neb. 622; Haines v. Dennett, 11 N. H. 180; 
Gettysburg Bank v. Chisholm, 169 Pa. 564. See also Burwell v. Orr, 84 Ill. 465; 
Pereau v. Frederic, 17 Neb. 117; Walla Walla Co. v. Ping, 1 Wash. Ty. 339. 

The English Bills of Exchange Act, § 64 (1), qualified this rule by the following 
proviso: “ Provided that where a bill has been materially altered, but the alteration 
is not apparent, and the bill is in the hands of a holder in due course, such holder may 
avail himself of the bill as if it had not been altered, and may enforce payment of it 
according to its original tenour.” And the substance of this proviso has been adopted 
in the Negotiable Instruments Law in this country. Crawford, Neg, Inst. L. § 205; 

Schwartz v. Wilmer, 90 Md. 136, 143. 
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sisted in filling in a blank left by the obligor is a disputed question. 
If the instrument was incomplete and a blank in it was later filled 
in accordance with express or implied authority, the case is cov- 
ered by what has been said of alterations made by consent.! If 
the instrument was incomplete and the obligee or another author- 
ized to fill the blank in a certain way fills it in a different way, the 
case is one of an agent exceeding his actual but not his apparent 
authority. In such a case his principal should be liable on the 
instrument in its altered form to an innocent purchaser buying 
without notice, actual or constructive, of the excess of authority.? 
Where, however, the instrument was complete when issued but 
contained spaces which could be filled in without exciting sus- 
picion, there is no agency. If the obligor is liable, it must be 


1 Such cases are State v. Dean, 40 Mo. 464; Kinney v. Schmitt, 12 Hun 521; 
Stahl v. Berger, 10S. & R. 170; Walla Walla Co. wv. Ping, 1 Wash. Ty. 339. See 
further, ante, p. 115 e¢ seg. 

Issuing a negotiable instrument with blanks gives any dona fide holder authority to 
fill them with appropriate words. Michigan Bank v. Eldred,9 Wall. 544; Huntington 
v. Bank, 3 Ala. 186; Visher v. Webster, 8 Cal. 109; Norwich Bank v. Hyde, 13 Conn. 
279; Riddle v. Stevens, 32 Conn. 378, 390; Young vw. Ward, 21 Ill, 223; Spitler v. 
James, 32 Ind. 202; Gillaspie v. Kelley, 4t Ind. 158; Lowden wv. Schoharie Bank, 38 
Kan. 533; Bank v. Curry, 2 Dana 142; Cason v. Grant County Bank, 97 Ky. 487; Ives 
v. Farmers’ Bank, 2 Allen 236; Russell v. Langstaffe, Doug. 514; Scotland Bank w. 
O’Connel, 23 Mo. App. 165; Mitchell v. Culver, 7 Cow. 336; Redlich v. Doll, 54 
N. Y. 234; Waggoner v. Millington, 8 Hun 142; Porter v. Hardy, 10 N. Dak. 551; 
Fullerton v. Sturges, 4 Ohio St. 529; Cox v. Alexander, 30 Oreg. 448; Wessell v. 
Glenn, 108 Pa. 104; Douglas v. Scott, 8 Leigh 43. But see contra, Inglish v. Brene- 
man, 9 Ark. 122; Holmes v. Trumper, 22 Mich. 427; Morehead v. Parkersburg Bank, 
5 W. Va. 74 (overruled in First Bank v. Johns, 22 W. Va. 520). See also Young v. 
Baker, 29 Ind. App. 130; Greenfield Bank v. Stowell, 123 Mass. 196. 

This principle was applied to other contracts in Roe v. Town Ins. Co.,78 Mo. App. 
452; Kinney v. Schmitt, 12 Hun 521. Cf Solon v. Williamsburgh Bank, 114 
N. Y. 122. 

2 Hatch v. Searles, 2 Sm. & G. 147; Garrard v. Lewis, 10 Q. B. D. 30; Michigan 
Bank v. Eldred, 9 Wall. 544; Prim v. Hammel, 134 Ala. 652; Overton v. Matthews, 35 
Ark. 146; Elliott v. Levings, 54 Ill. 214; Spitler v. James, 32 Ind. 202; De Pauw ». 
Bank, 126 Ind. 551, 557 ; Geddes v. Blackmore, 132 Ind. 551 (cf Pope v. Branch County 
Bank, 23 Ind. App. 210); Woolfolk v. Bank of America, 10 Bush 517; Breckenridge 
v. Lewis, 84 Me. 349; Weidman v. Symes, 120 Mich. 657; Simmons z. Atkinson, 69 
Miss. 862, 865 ; Redlich v. Doll, 54 N. Y. 234; Ross v. Doland, 29 Ohio St. 473; Cox 
v. Alexander, 30 Oreg. 438; Wessell v. Glenn, 108 Pa. 104; Orrick v. Colston, 33 Gratt. 
377. But see Riddle v. Stevens, 32 Conn. 378; Holmes v. Trumper, 22 Mich. 427; 
Solon v. Williamsburgh Bank, 114 N. Y. 122; Porter v. Hardy, 10 N. Dak. 551. 

So where a note apparently complete is delivered on the condition that another 
maker’s name shall be obtained, the condition is invalid against an innocent purchaser. 
Ward v. Hackett, 30 Minn. 150; and see many decisions in accord in Ames Cas. 
Suretyship 305 7. 
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because he was so negligent in leaving spaces which invited altera- 
tion that he cannot be allowed to assert the defense of alteration 
against an innocent holder. In the leading case of Young wv. 
Grote! the maker was held liable where he had carelessly left an 
unfilled space after the amount of acheck. The case seems sound 
in principle and has been followed in this country.? It has, how- 
ever, been practically overruled in England. Of course, it is only 
when spaces are left in such a way that the obligor must be re- 
garded as careless in view of existing mercantile usage that the 
doctrine of Young v. Grote is applicable* It is not applicable 
to instruments other than negotiable paper. 


When a Debt Survives, though the Writing is Destroyed. 


While the doctrine of alteration was applied only to obligations 
under seal, there was no question that if the validity of the docu- 
ment was destroyed by alteration, the debt represented by the 
document was equally destroyed, and in no form of action could 
the holder get relief. But with the extension of the doctrine of 
alteration to writings which are only evidence, and perhaps not 
the sole evidence, of the obligation, the technical reason for regard- 
ing the obligation as totally destroyed does not hold good, for the 
existence of a simple contract obligation is not in theory depen- 
dent on the evidence by which it is proved. If, therefore, in such 
a case the obligee is held to lose all rights, even though it would 
be possible to prove the obligation by legal evidence, it is because 
the policy requiring that the purity of written evidence shall be 


1 4 Bing. 254. 

2 Young v. Lehman, 63 Ala. 519; Winter v. Pool, 104 Ala. 580; Yocum v. Smith, 
63 Ill. 321 ; Lowden z. National Bank, 38 Kan. 533; Blakey v. Johnson, 13 Bush 204; 
Cason v. Grant County Bank, 97 Ky. 487; Isnard v. Torres, 10 La. Ann. 103; First 
Bank v. Webster, 121 Mich. 149; Scotland County Bank v. O’Connell, 23 Mo. App. 166; 
Garrard v. Haddan, 67 Pa.82; Zimmerman v. Rote, 75 Pa. 188; Johnson Harvester Co. 
v. McLean, 57 Wis. 258, but see Fordyce v. Kosminski, 49 Ark. 40; Walsh v. Hunt, 120 
Cal. 46; Cronkhite v. Nebeker, 81 Ind. 319; De Pauw v. Bank of Salem, 126 Ind. 553; 
Knoxville Bank v. Clarke, 51 Ia. 264; First Bank v. Zeims, 93 Ia. 140; Burrows v. 
Klunk, 70 Md. 451; Greenfield Bank v. Stowell, 123 Mass. 196; Burson v. Huntington, 
21 Mich. 415; Simmons v. Atkinson, 69 Miss. 862; Goodman v. Eastman, 4 N. H. 
455; Worrall v. Gheen, 39 Pa. 388. 

8 Scholfield v. Earl of Londesborough, [1895] 1 Q. B. 536, [1896] A. C. 514. 

* See cases in note 2 supra, also Harvey v. Smith, 55 Ill. 224; Derr v. Keaough, 
96 Ia. 397; Bank of Billings v, Wade, 73 Mo. App. 558; Leas v. Walls, tor Pa. 57. 

5 Lehman z. Central Co., 12 Fed. Rep. 595; Cronkhite v. Nebeker, 81 Ind. 319; Smith 
v. Holzhauer, 67 N. J. L.202. See also Solon v. Williamsburgh Bank, 114 N. Y. 122, 136. 
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maintained demands the imposition of a severe penalty on those 
who tamper with such evidence.! 

In most of the cases upon the point the altered writing was 
a bill of exchange or promissory note, and it has been held in 
England that as between the original parties the alteration does 
not extinguish the liability on account of which the instrument 
was given.?_ In this country the distinction has been taken between 
an alteration made fraudulently and an alteration not made fraudu- 
lently. In the latter case, as has been seen, the alteration in many 
jurisdictions will not bar recovery on the instrument itself; *® but 
where such recovery is barred, relief is granted by allowing recov- 
ery on the original debt or consideration for which the instrument 
was given.* Where the instrument was given in conditional pay- 


1 Whether the rule against alteration is wider in its effect than a rule of evidence, 
forbidding the use of writings materially and wrongfully altered, is well illustrated by 
the case of a contract executed in duplicate, one part of which is thereafter fraudulently 
and materially altered. If the requirement of the law is merely that the altered writ- 
ing shall not be given in evidence, the fraudulent party may still prove his right by 
the unaltered part, for each part is an original. 1 Greenl. Ev. (16th ed.) § 563. But 
if the fact that he has fraudulently altered a writing which embodies the contract 
is, as matter of substantive law, a defense there can be no recovery. The former view 
is supported by two decisions in regard to duplicate leases. Lewis v. Payn, 8 Cow. 
71; Jones v. Hoard, 59 Ark. 42. Since a lease is primarily a conveyance, these cases 
may perhaps be distinguished from the case supposed. Certainly the conclusion, if 
applied to executory contracts, cannot be regarded as free from doubt. An affirmative 
plea alleging alteration of the contract would, it seems, set up a good defense and 
would be supported by proof of the facts. Chitty, Pleading (16th Am. ed.) 299; 
post, p. 179. 

2 Atkinson v. Hawdon, 2 A. & E. 628; Sloman v. Cox, 1 C.M.& R. 471. See also 
Hall v. Fuller, 5 B. & C. 750. 

But there could be no recovery against a party secondarily liable on the instrument, 
for the consideration received by him, since the alteration has deprived him of any 
right to recover over against prior parties to the instrument. Alderson v. Langdale, 
3 B. & Ad. 663. 

See ante, p. 

# Little v. Fowler, 1 Root 94; Warren v. Layton, 3 Harring. (Del.) 404; Vogle v. 
Ripper, 34 Ill. 100; Elliott v. Blair, 47 Ill. 342; Hayes v. Wagner, 89 IIl. 390; Wallace 
v. Wallace, 8 Ill. App. 69; First Bank v. Ryan, 31 Ill. App. 271, 38 Ill. App. 268 (aff’d 
148 Ill. 349); Hampton v. Mayes, 3 Ind. Ty.65; Krause v. Meyer, 32 Ia. 566; Morrison 
v. Huggins, 53 Ia. 76; Eckert v. Pickel, 59 Ia. 545; Maguire v. Eichmeier, 109 Ia. 
301, 304; Hervey v. Hervey, 15 Me. 357; Morrison v. Welty, 18 Md. 169; Owen v. 
Hall, 70 Md. 97; State Bank v. Shaffer, 9 Neb. 1; Lewis v. Schenck, 18 N. J. Eq. 
459; Hunt v. Gray, 35 N. J. L. 227; Merrick v. Boury, 4 Ohio St. 60; Savage v, 
Savage, 36 Oreg. 268; Keene v. Weeks, 19 R. I. 309; Wyckoff v. Johnson, 2 S. Dy 
gt; Otto vw Halff, 89 Tex. 384; Matteson v. Ellsworth, 33 Wis. 488. See also Craig 
v. Lowe, 36 Ga. 117; contra are White v. Hass, 32 Ala. 430; Toomer v. Rutland, 57 
Ala. 379. 

As the note, though void because of alteration, may be injurious to the defendant 
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ment of an antecedent debt, there is no difficulty in reaching this 
result. The instrument has not been paid at maturity, and the 
old debt therefore still exists. But the same result would prob- 
ably be reached in this country, though no debt had ever existed 
before the transaction of which the delivery of the instrument was 
a part, though a recovery of the consideration or its value must in 
such a case be supported on principles of quasi-contract. If a 
material alteration is made fraudulently, however, no recovery can 
be had in any form of action either on the instrument or the 
original debt or consideration. 

The application of these principles seems clear in the case of 
alteration of a mortgage note or bond. If the effect of the altera- 
tion is to discharge not simply the note or bond, but the debt 
itself, the mortgage, being an incident of the debt, must also fall.? 
If, however, the alteration was not due to fraud of the holder, the 
debt is not discharged, whether the altered obligation is or not; 
and if the debt is not discharged the mortgage will survive® Ifa 
mortgage is given to secure several separate obligations, such an 
alteration of one of them as avoids the debt represented thereby, 
avoids also the lien of the mortgage as to that obligation, but not 
as to the other obligations.* 

Though an obligor whose obligation has been materially and 
fraudulently altered may thus keep the consideration which he has 


if it remains outstanding, the plaintiff is required to surrender the note in order to 
recover on the consideration. Morrison v. Welty, 18 Md. 169; Smith v. Mace, 44 
N. H. 553, 560; Booth v. Powers, 56 N. Y. 22, 31. Cf Eckert v. Pickel, 59 Ia. 545. , 

1 Elliott v. Blair, 47 Ill. 342; Ballard v. Franklin Ins. Co., 81 Ind. 239; Woodworth 
v. Anderson, 63 Ia. 503 ; Hocknell v. Sheley, 66 Kan. 357 ; Warder, etc., Co. v. Willyard, 
46 Minn. 531; Walton Plow Co. v. Campbell, 35 Neb. 173; Martendale v. Follett, 1 
N. H. 95; Smith v. Mace, 44 N. H. 553; Clute v. Small, 17 Wend. 238; Kennedy vz. 
Crandell, 3 Lans. 1; Meyer v. Huneke, 55 N. Y. 412; Booth v. Powers, 56 N. Y. 22. 
Otherwise in South Carolina. See the following note. 

2 Vogle zv. Ripper, 34 Ill. 100; Elliott v. Blair, 47 Ill. 342; Tate v. Fletcher, 77 
Ind. 102; Bowman v. Mitchell, 79 Ind. 84; Hocknell v. Sheley, 66 Kan. 357 ; Walton 
Plow Co. v. Campbell, 35 Neb. 173. 

In South Carolina, even a fraudulent alteration by the holder of the note or bond 
will not discharge the mortgage. Plyler v. Elliott, 19 S.C. 264; Smith v. Smith, 27 
S. C. 166; Heath v. Blake, 28 S. C. 406. See also Bailey v. Gilman Bank, 99 Mo. 
App. 571, 578. 

8 Elliott v. Blair, 47 Ill. 342; Clough v. Seay, 49 Ia. 411; Simpson v. Sheley, 9 
Kan. App. 512; Jeffrey v. Rosenfeld, 179 Mass. 506; Hoffman v. Molloy, 91 Mo. App. 
367; Bailey v. Gilman Bank, 99 Mo. App. 571; Gillette v. Smith, 18 Hun 10; Cheek 
v. Nall, 112 N. C. 370. 

* Parke Co. v. White River Lumber Co., 110 Cal. 658 ; Hoffman v. Molloy, 91 Mo. 
App. 367. 

12 


| 
4 
’ 


178 HARVARD LAW REVIEW. 


received without giving any equivalent for it, he would not be 
allowed to enforce an executory obligation, given in exchange for 
the altered obligation, while repudiating his own obligation on 
account of the alteration. He must either perform his obligation 
as if it had not been altered, or rescind both obligations. 


Alteration of a Writing before Execution. 


To speak of alteration as a method of discharging contracts 
necessarily assumes a contract at one time binding, and subsequently 
altered. In some cases, however, a writing is altered before it 
has by delivery or assent become a binding contract. This 
most commonly happens where a surety or joint obligor signs an 
obligation and entrusts it to the principal debtor or co-obligor, who 
alters it before delivering it to the creditor, but the same question 
may arise in any case where a writing is entrusted to an agent to 
deliver and is altered before delivery. It seems clear on principle 
that, however innocent the obligee may be or however innocently 
the alteration may have been made, so long as it is material, the 
obligor cannot be held.2_ He cannot be held on the obligation in 
its altered form, because he never made or assented to such an 
obligation. He cannot be held on the obligation in its original 
form, because that obligation was never delivered nor assented to 
by the creditor. A court may on equitable principles enforce an 


obligation, once valid, though technically destroyed or discharged, 
but it can hardly construct and enforce an obligation which never 
existed on the ground that the defendant was once willing to enter 
into such an obligation and would have done so if the writing had 
not been altered.® 

This principle is, however, subject to a qualification. If the 
writing was entrusted to one with actual or apparent authority to 


1 Singleton v. McQuerry, 85 Ky. 41. 

2 Ellesmere Brewery Co. v. Cooper, [1896] 1 Q. B. 75; Wood z. Steele, 6 Wall. 
80; State v. Churchill, 48 Ark. 426; People v. Kneeland, 31 Cal. 288; Pelton v. San 
Jacinto Co., 113 Cal. 21; Hill v. O’Neill, 101 Ga. 832; Mulkey v. Long, 5 Idaho, 213 ; 
Weir Plow Co. v, Walmsley, 110 Ind. 242; State v. Craig, 58 Ia. 238; Warren vz. 
Fant, 79 Ky. 1; Waterman v. Vose, 43 Me. 504; Howe v. Peabody, 2 Gray 556; 
Citizens’ Bank v. Richmond, 121 Mass. 110; Britton v. Dierker, 46 Mo. 591; Robin- 
son v. Berryman, 22 Mo. App. 509; Mockler v. St. Vincent’s Inst., 87 Mo. App. 473; 
McGavock v. Morton, §7 Neb. 385; Goodman z. Eastman, 4 N. H. 455; McGrath z. 
Clark, 56 N. Y. 34; Crawford v. West Side Bank, too N. Y. 50, 57; Cheek v. Nall, 
112 N. C. 370; Jones v. Bangs, 40 Ohio St. 139; Newman v. King, 54 Ohio St. 273. 
See also Bracken Co. v. Daum, 80 Ky. 388; Sharpe v. Bellis, 61 Pa. 69. 

8 This, however, was done in Latshaw v. Hiltebeitel, 2 Penny. 257. 
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make the alteration in question, the obligor will be bound by the 
instrument in its altered form, and the courts have gone very far 
in inferring such authority. Thus where a note is entrusted by a 
signer to one who is to borrow money upon it, and the latter with- 
out authority procures additional signatures to the note,! or an 
attesting witness,? the original signer is liable. So where a note 
signed in blank for accommodation and entrusted to the accom- 
modated party is filled out by him, and later before delivery 
altered,’ and where a note entrusted to the accommodated party 
in a complete form was wrongly drawn and was altered before 
delivery so that it should conform to the intention of the parties ; * 
and even where names of obligors previously on the note have 
been erased and others substituted, the same result has been 
reached.® 


Pleading and Evidence. 


The pleading appropriate to enable a defendant to take advan- 
tage of alteration depends on whether the plaintiff bases his action 
on the obligation in its original or in its altered form. In the latter 
case the defendant should deny the making of the contract alleged 
by plea of on est factum or non assumpsit or modern equivalents. 
In the former case the defendant may plead affirmatively that the 


1 Hochmark v. Richler, 16 Col. 263; Governor v. Lagow, 43 Ill. 134; Geddes v. 
Blackmore, 132 Ind. 551; Hall’s Adm. v. McHenry, 19 Ia. 521; Graham v. Rush, 73 
Ia. 451; Edwards v. Mattingly, 107 Ky. 332; Brey v. Hagan, 110 Ky. 566; Evans v. 
Partin, 22 Ky. L. Rep. 20, 21; Ward v. Hackett, 30 Minn. 150; Babcock v. Murray, 
58 Minn. 385; Standard Cable Co. v. Stone, 35 N. Y. App. Div. 62. But see contra, 
Lunt z. Silver, 5 Mo. App. 186, and cf Ellesmere Co. v. Cooper, [1896] 1 Q. B. 75. 

2 Hall v. Weaver, 34 Fed. Rep. rio. 

8 Whitmore v. Nickerson, 125 Mass. 496; Douglass v. Scott, 8 Leigh 43. But if 
the blanks are filled in and the note negotiated, the accommodated party cannot on 
subsequently recovering the note change its terms. Ofenstein v. Bryan, 20 App. 
D.C. 1. 

* Boyd v. Brotherson, 10 Wend. 93. 

5 Jones v. Shelbyville Ins. Co., 1 Met. (Ky.) 58; Hall v. Smith, 14 Bush 604, 612; 
King Co. v. Ferry, 5 Wash. 536. It is submitted that this result is wrong. Even though 
the alteration is not apparent, there can be no ground of estoppel unless the original 
signer was guilty of negligence. These decisions seem opposed to State v. Churchill, 
48 Ark. 426; State v. Griswold, 32 Ind. 313. See also State v. Craig, 58 Ia. 238. 

6 Cook v. Coxwell, 2 C. M. & R. 291; Mahaiwe Bank v. Douglass, 31 Conn. 1703; 
J. I. Case Co. v. Peterson, 51 Kan. 713; Daniel v. Daniel, Dud. (Ga.) 239; Conner 
v. Sharpe, 27 Ind. 41; Lincoln v. Lincoln, 12 Gray 45; Cape Ann Bank v. Burns, 129 
Mass. 596; Whitmer v. Frye, 10 Mo. 348; Nat. Bank v. Nickell, 34 Mo. App. 295; 
Schwarz v. Oppold, 74 N. Y. 307; Farmers’ Trust Co. v. Siefke, 144 N. Y. 354; Zeigler 
v. Sprenkle, 7 Watts & S. 175. 
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obligation has been altered,} but in this country he would also 
generally succeed by denying the making of the obligation, for the 
burden would then be on the plaintiff to prove this and on the 
defendant’s objection to the original writing because fraudulently 
altered and to secondary evidence because the non-production of 
the original was not satisfactorily accounted for, the plaintiff would 
be unable to sustain this burden.?_ The affirmative plea is, therefore, 
strictly necessary only in cases in which the rule of substantive law 
applicable is more stringent than the rule of evidence, as in juris- 
dictions where an innocent material alteration is held fatal. 

There are many decisions in regard to the admissibility of altered 
writings in evidence, and presumptions have been laid down as 
rules of law in a way to confuse the subject. Many courts hold 
that when a writing offered in evidence shows on its face an altera- 
tion, there is a presumption that the alteration was improperly 
made after the execution of the writing, and that, therefore, a 
burden is cast upon the party offering the writing to explain the 
alteration before the writing can be received in evidence.2 Other 
courts hold that in the absence of suspicious circumstances there 
is exactly the opposite presumption, namely, that the alteration 
was made innocently and legally. Nor is it always clear whether 


1 Field v. Woods, 7 A. & E. 114; Davidson v. Cooper, 11 M. & W. 778; Croocke- 
wit v. Fletcher, 1 H. & N. 893. 

2 First Nat. Bank wv. Mack, 35 Oreg. 122, 127; Kansas Mut. Ins. Co. v. Coalson, 
22 Tex., Civ. App. 64. 

8 Brady v. Berwind- White Co., 106 Fed. Rep. 824; Warren v. Layton, 3 Haring. (Del.) 
404; Mulkey v. Long, 5 Idaho 213; Mortag v. Linn, 23 Ill. 551 ; Landt v. McCullough, 
206 Ill. 214; Dewey v. Merritt, 106 Ill. App. 156; Rambousek v. Supreme Council, 119 
Ia. 263; McMicken v. Beauchamp, 2 La. 290; Ellison v. Mobile, etc. R. Co., 36 Miss. 
572 (cf. Jackson v. Day, 80 Miss. 800) ; Patterson v. Fagan, 38 Mo. 70 (but see Trimble 
v. Elkin, 88 Mo. App. 229, 234); Burton v. American Ins. Co.,96 Mo. App. 204; 
Courcamp v. Weber, 39 Neb. 533; Hills v. Barnes, 11 N. H. 395; Burnham v. Ayres, 
35 N. H. 351; Ames v. Manhattan Ins. Co., 31 N. Y. App. Div. 180, 185, aff’d 167 
N. Y. 584; Simpkins v. Windsor, 21 Oreg. 382; First Bank v. Mack, 35 Oreg. 122; 
Clark v, Eckstein, 22 Pa. 507; Jordan v. Stewart, 23 Pa. 244; Burgwin v. Bishop, 91 
Pa. 336; Park v. Glover, 23 Tex. 469; Collins v. Ball, 82 Tex. 259, 268; Bullock z, 
Sprowls, 54 S. W. 657 (Tex., Civ. App.) ; Elgin v. Hall, 82 Va. 680; Bradley y. Dell’s 
Lumber Co., 105 Wis. 245. 

* Doe v. Catomore, 16 Q. B. 745; Little v. Herndon, 10 Wall. 26; Ward v. Cheney, 
117 Ala, 241; Corcoran v. Doll, 32 Cal. 82; Kendrick v. Latham, 25 Fla. 819; Printup 
v. Mitchell, 17 Ga. 558; Bedgood v. McLain, 89 Ga. 793; Westmoreland v. West- 
moreland, 92 Ga. 233; Dangel v. Levy, 1 Idaho 722; Stoner v. Ellis, 6 Ind. 152; Sir- 
rine v. Briggs, 31 Mich. 443; Brand v. Johnrowe, 60 Mich. 210; Wilson v. Hayes, 40 
Minn. 531; Matthews v. Coalter, 9 Mo. 696; Stillwell v. Patton, 108 Mo. 352; Adams 

v. Yates, 143 Mo. 475, 481; He'laday-Klotz Co. uv, T. J. Moss Co., 89 Mo. App. 556; 
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in speaking of presumptions of one sort or another the courts 
mean that in the absence of any evidence showing innocence or 
fraud these presumptions apply, or further that there is a burden 
upon the party who has not the advantage of a presumption of 
making out his contention by a preponderance of evidence, irre- 
spective of the pleadings. 

The tendency of the best modern decisions is to disregard these 
rules of presumption and to treat each case upon its own facts 
so far as the duty of adducing further evidence is concerned, and 
to throw the burden of ultimate proof upon whichever party has 
the burden of establishing the issue raised by the pleadings.! 


Samuel Williston. 


Paul v. Leeper, 98 Mo. App. 515; Dorsey v. Conrad, 49 Neb. 243; Hodge v. Scott, 95 
N. W. Rep. 837 (Neb.); North River Co. v. Shrewsbury Church, 22 N. J. L. 424; 
Cass County v. American Bank, 9 N. Dak. 253; Franklin v. Baker, 48 Ohio St. 296; 
Richardson v, Fellner, 9 Okl. 513; Foley Co. v. Solomon, 9 S. Dak. 511 ; Farnsworth 
v. Sharp, 4 Sneed 55 (cf Organ v. Allison, 9 Baxt. 459); Beaman v. Russell, 20 Vt. 
205; Wolferman v. Bell, 6 Wash. 84; Yakima Bank v. Knipe, 6 Wash. 348; Kleeb z. 
Bard, 12 Wash. 140; Maldaner v. Smith, 102 Wis. 30. See also Barclift v. Treece, 
77 Ala. 528; Hart v. Sharpton, 124 Ala. 638; Gwin v. Anderson, 91 Ga. 827; Gallo- 
way v. Bartholomew, 74 Pac. Rep. 467 (Oreg.). 

In Blewett v. Bash, 22 Wash. 536, this presumption was held not applicable to the 
erasure of a signature as that must necessarily have been done after execution. See 
also Burton v. American Ins. Co., 88 Mo. App. 392. 

1 Rosenberg v. Jett, 72 Fed. Rep. 90; Harper v. Reaves, 132 Ala. 625; Klein v. 
German Bank, 69 Ark. 140; Hayden v. Goodnow, 39 Conn. 164; Baxter v. Camp, 71 
Conn. 245; Catlin Coal Co. wv, Lloyd, 180 Ill. 398; Stayner v. Joyce, 120 Ind. 99; 
Hagan v. Insurance Co., 81 Ia. 321 ; Magee v. Allison, 94 Ia. 527; University v. Hayes, 
114 Ia. 690; Ely uv. Ely, 6 Gray 439; Comstock v. Smith, 26 Mich. 306; Stough v. 
Ogden, 49 Neb. 291; Cole v. Hills, 44 N. H.227; Hunt v. Gray, 35 N. J. L.227; Hoey 
v. Jarman, 39 N. J. L. 523; Riley vw. Riley, 9 N. Dak. 580; Robinson v. Myers, 67 Pa. 
9; Nesbitt v. Turner, 155 Pa. 429; Cosgrove v. Fanebust, 10 S. Dak. 213; Conner z. 
Fleshman, 4 W. Va. 693. . 
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THE PRESIDENTIAL SUCCESSION ACT 
OF 1886. 


HE Constitution of the United States, article 2, section 1,. 
prescribes: | 


“The Congress may by law provide for the case of removal, death, resig- 
nation, or inability, both of the President and Vice-President, declaring 
what officer shall then act as President, and such officer shall act accord- 
ingly until the disability be removed, or a President shall be elected.” 


The Act of Congress of March 1, 1792, provided that the 
vacancy in the office of President, when there is no Vice-President, 
should be filled by the President pro ¢empore of the Senate, or, if 
none, by the Speaker of the House, until the election of a Presi- 
dent by special election prescribed by the Act. 

The Act of January 19, 1886, or that part which is material to 
this inquiry, substitutes for the President pro tempore of the Sen- 
ate and the Speaker of the House, the Secretary of State and 
after him the other Cabinet officers respectively, as successors to 
the office of President, and abolishes the special election of Presi- 
dent prescribed by the Act of 1792. It further provides: 


“That whenever the powers and duties of the office of President of the 
United States shall devolve upon any of the persons named herein, if Con- 
gress be not then in session, or if it would not meet in accordance with law 
within twenty days thereafter, it shall be the duty of the person upon whom 
said powers and duties shall devolve to issue a proclamation convening 


Congress in extraordinary session, giving twenty days’ notice of the time of 
meeting.” 


A Committee of the House of Representatives, in reporting © 
favorably upon the Senate bill which afterwards became the law 
of 1886, stated that there were certain doubts and difficulties con- 
nected with the Act of 1792 which “ would disturb the succession 
under the present statutes, and would in all probability lead to 
contest over it that would disquiet the nation, unsettle business, 
and disturb the peace of the country.” 

An examination of this committee report and of the debates in 
Congress reveal the difficulties which it was the purpose of the 
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Act of 1886 to remove. Prominent among them was the question 
whether the President pro ¢empore of the Senate and the Speaker 
of the House were such officers of the United States, within the 
meaning of the Constitution, as could succeed to the Presidency, 
and, if eligible to the succession, there was added the practical 
difficulty that at times in our history these offices have both at the 
same period of time been vacant. Of equal importance was the 
question whether Congress has constitutional power to provide by 
law for an intermediate election of President; conceding Congress 
to have the power, there was added the difficulty that assuming 
the term of a President elected under an intermediate election to 
be four years,—and such a term was assumed in the debates, 
—the inauguration of future Presidents might be changed to a 
time other than that regularly prescribed in the Constitution, thus 
destroying the harmony between the co-ordinate branches of the 
government, and plunging its affairs into confusion. 

Undoubtedly it was the intention of Congress, in enacting the 
law of 1886, to remove every difficulty which could have arisen 
under the old law. It was also generally supposed that the Act . 
had settled all such difficulties by repealing the special election 
provisions of the old law and by fixing the term of the acting Pres- 
ident for the balance of the regular unexpired term, thus continu- 
ing in power the party which had succeeded in the last election. 
Turning to the text-books, however, we find a lack of agreement 
as to what the Act has done in fact. For example, Cooley’s 
“ Principles of Constitutional Law”? states in a foot-note that the 
acting President will hold office until the next regular inaugura- 
tion; Professor Hart in ‘ Actual Government” takes the same 
view,2 while in Andrews’ “Manual of the Constitution”? it is 
stated that the acting President will hold office only until a new 
President is elected as by the law of 1792, that is, by special 
election. 

It is the purpose of this article to consider how the Act of 
1886 has changed the old law; to examine the Constitution and 
the legislative proceedings, including the Act of 1886, to deter- 
mine to what extent the shortcomings of the old have been solved 
by the new law; and finally to consider whether any further legis- 
lation or constitutional amendment is needed. 


1 Cooley, Principles of Constitutional Law 51, n. 4. 
2 Hart, Actual Government 26s. 
8 Andrews, Manual of the Constitution of the U. S. 179. 
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The Intent of the Framers of the Constitution. The language of 
the Constitution providing that the acting President shall hold 
office until the disability be removed or “‘ until a President shall be 
elected” is broad enough to include either a regular or a special 
election; there is nothing, however, to be found in any part of the 
Constitution expressly providing for a special election. 

In the proceedings of the Constitutional Convention, however, 
we find some light. The draft of the Constitution originally sub- 
mitted by the Committee of Detail on August 6, 1787, contained 
no provision for a Vice-President, but designated the President of 
the Senate as successor to the Presidency in case of vacancy, and 
it was specifically provided that his term should continue “ until 
another President of the United States be chosen or until the dis- 
ability of the President be removed.” Presumably the tenure of 
his office was intended to be a limited one as is shown by the 
arrangement of the sentence, the reference to another election 
preceding the reference to the removal of the disability of the 
President.! 

On September 4 a sub-committee reported a plan for electing 
the President by electors and providing for an election of Vice- 
President by the same method. The President of the Senate was 
stricken out as successor to the President and the Vice-President 
was substituted. The phraseology as to the term of the successor 
was left unchanged. Thus it would seem probable that originally 
the Vice-President, in case at least of vacancy by removal, death, 
or resignation, was intended to discharge the duties of President 
only for a short period of time, until another President could be 
elected. 

On September 7 the first reference in the convention to a 
vacancy in the office of both President and Vice-President was 


made. Mr. Randolph moved to add to the Committee report 
the following: 


“The Legislature may declare by law what officer of the United States 
shall act as President in case of death, resignation, or inability of the Presi- 
dent and Vice-President ; and such officer shall act accordingly until the 
time of electing a President shall arrive.” ; 


Mr. Madison objected that these latter words would prevent a 
supply of the vacancy by an intermediate election of the President; 


1 The report of the Committee of Detail provided that the President should hold 
office for seven years and should be elected by the national legislature. 
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and moved to substitute the words, “until such disability be 
removed or a President shall be elected.” 

This motion was seconded by Mr. Gouverneur Morris and was 
adopted by the convention. 

The Randolph motion was clearly inconsistent as to the wants 
of term of the acting President with that of the term suggested for 
the Vice-President. The Madison motion brought the two terms 
into harmony, both being apparently intended to be temporary. 

On September 12 the report of the Committee on Style changed 
the phraseology as to the Vice-Presidential term by striking out 
the same and by substituting the present language of the Consti- 
tution, — that the powers and duties of the office in case of re- 
moval, death, etc., “shall devolve on the Vice-President.” This 
radical change in striking out the limitation of the term of the 
Vice-President certainly revealed an intention to have this term 
extend through the balance of the unexpired term; that the 
Vice-President serves out such unexpired term where a vacancy 
exists for other than disability, is, of course, not disputed. This 
same Committee also retained a clause to the effect that the acting 
President taking office because of a vacancy in the office of Presi- 
dent and Vice-President, should hold office until “the period of 
choosing another President arrive.” 

Finally, on September 15, the draft of the Committee on Style 
was changed so that the term of the acting President was brought 
into harmony with the Madison motion of September 7. 

‘The question as to the tenure of the acting President later arose 
in the Virginia convention called to ratify the Constitution. In 
answer to an objection by Mr. Mason that there was no provision 
in the Constitution for speedy election of another President, when 
the former is dead or removed, Mr. Madison replied: 


“When the President and Vice-President die the election of another 
President will immediately take place ; and suppose it would not, all that 
Congress could do would be to make an appointment between the expira- 
tion of the four years and the last election, and to continue only to such 
expiration. This can rarely happen.” 


The above proceedings make it evident that the framers of the 
Constitution did not intend that the acting President should 
necessarily serve for the balance of the unexpired term; on the 
contrary, they so drafted the Constitution that, as regards at 
least the above clause, an intermediate election of President could 
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be held. We may perhaps even assume that a majority of the 
delegates were of the opinion that a special election should be 
ordered in such a contingency. How far such opinion, however 
clearly expressed, should control in the interpretation of the Con- 
stitution remains to be considered. 


The Act of March 1, 1792. The 1st Congress considered 
legislation to carry out the above provisions of the Constitution, 
and a bill passed the Senate November 30, 1791. I cannot find 
the text of this bill, and the House debates do not throw much 
light upon it. The Senate debates were not then reported. 

In the 2d Congress the Act of March 1, 1792, was enacted, 
the provisions of which, as to the officers designated temporarily 
and the special election, are explained above. When this bill was 
passed by the House, the Secretary of State was designated as the 
successor to the Presidency, and Madison, then a member of 
Congress, voted in favor of a motion to this effect. Had it not 
been for the jealousy of Jefferson entertained by the Federalists, 
there is little doubt but that the Secretary of State would have 
been designated in the law as finally enacted. The Senate, how- 
ever, insisted that the President pro tempore of the Senate and 
the Speaker of the House should have the succession, and when 
the bill came back to the House that body yielded. On its final 
enactment Madison voted against the bill for this reason, among 
others. 

Later, in a letter to Edmund Pendleton, Madison attacked the 
law vigorously, giving as his reasons that the President pro 
tempore of the Senate and Speaker of the House were not officers 
in a constitutional sense; that if the framers of the Constitution 
had contemplated these officers as successors they would have 
been specifically designated in the Constitution ; that these officers, 
or either of them, becoming acting President, would continue to 
remain legislative officers; that their executive functions would be 
incompatible with their legislative functions; or that if the execu- 
tive functions were to supersede the legislative, both must fail, as 
the former depend upon the latter. 

The debates revealed a strong desire to postpone the whole 
question on the ground that there was radical difference of opinion 
and little chance that vacancies would occur in both offices in the 
near future. Some members favored giving the succession to the 
Chief Justice of the Supreme Court; others objected to the desig- 
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nation of any officer originally appointed by the President on the 
ground that the choice of a President might thus be taken from 
the people and given to the Chief Executive. 

It should not be forgotten that certain members of this Congress 
had served in the Constitutional Convention and therefore were 
specially well qualified to interpret the Constitution. The Act 
of 1792, therefore, with its provision for a speedy special election 
of President, must stand as a legislative interpretation of that 
instrument entitled to great weight. 


Proceedings in Congress Leading up to the Act of 1886. The 
question was further considered in Congress several times prior 
to the passage of the Act of 1886. In 1820 the Senate passed 
a resolution directing the Committee on the Judiciary to report 
whether any and what changes were necessary in the law of 1792; 
the Committee reported that it was not expedient to legislate 
further. 

In 1856 the Committee on the Judiciary reported unanimously, 
under a resolution of the Senate directing the Committee to con- 
sider the constitutionality of the Act of 1792, and the necessity 
for further legislation, that the Act was constitutional, both as to 
the officers designated as successors, and the provision for a 
special election of President. The Committee recommended, 
however, that should there be a vacancy existing in the office of 
President pro tempore of the Senate and Speaker of the House, 
the Chief Justice of the United States (provided that this officer 
had not presided at the impeachment of the President) should 
succeed, and after him the Justices of the Supreme Court re- 
spectively in the order of the dates of their commissions. No 
further action was taken upon this resolution. 

On December 6, 1881, a resolution was introduced in the Senate 
directing the Judiciary Committee to inquire as to the constitu- . 
tionality of the law of 1792, and whether any new legislation was 
necessary. There was a full debate on the question of its passage. 
Decisions of the Courts were cited which seemed to show that the 
President pro tempore of the Senate and the Speaker of the 
House were not such officers of the United States as could succeed 
to the Presidency. Little was said, however, as to the authority 
of Congress to order a special election. It was not vehemently 
denied, and by many conceded, that as to that point the Act 
of 1792 was constitutional. 
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On December 8, 1881, Senator Garland introduced a bill desig- 
nating the Cabinet officers as successors, and providing that they 
should hold office for the term provided in the Constitution and 
the laws, or if there was no occasion under the law for an election, 
until the term in which the vacancy arose should expire. 

In 1882 Senator Hoar of Massachusetts introduced a bill desig- 
nating the Cabinet officers in place of the President pro tempore 
of the Senate and the Speaker of the House, as successors, and 
fixing their term expressly for the balance of the unexpired Presi- 
dential term. The special election provided by the Act of 1792 
was repealed by this bill. The Senator in debate gave many 
reasons as to the necessity for its passage. He called attention 
to the confusion and trouble which might arise from the fact that 
the term of a President must be for four years, and that thus a 
President elected at a special election might be inaugurated at 
other than the regular four-year period; that neither the President 
pro tempore of the Senate nor the Speaker of the House could 
possibly perform the duties of President in addition to their regular 
duties, while the duties. of the Secretary of State could be per- 
formed by his assistants, thus giving him time to act as President. 
He further pointed out that the President pro tempore of the 
Senate holds office at the will of the Senate, and that thus his 
removal from office might cause a vacancy in the office of acting 
President. As to the general propriety of the Secretary of State 
becoming acting President, he stated that the office of Secretary 
of State is usually held by one of the leaders of his party; that 
six former Secretaries of State had been subsequently elected 
President, and that out of the ninety-six years during which this 
Government had been in operation, the office of President had 
been so held during thirty-six years. 

Senator Hoar’s bill was referred to the Judiciary Committee, 
which later reported a bill substantially in accordance therewith. 
On January 5, 1883, the matter was again taken up for debate. 
Radical difference of opinion was disclosed. Some members con- 
tended that the Act of 1792 was unconstitutional, both as to the 
officers designated and the special election. A preponderance of 
opinion seemed to be that the law of 1792 was unconstitutional in 
its designation of the President pro tempore of the Senate and 
Speaker of the House, but that Congress had constitutional power 
to order a special election. There was, however, diversity of opin- 
ion as to whether it would be expedient to exercise such power. 
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Had the bill become law as introduced by Senator Hoar, ex- 
pressly fixing the term of the acting President for the balance of 
the unexpired term, no question could have arisen as to the con- 
stitutional power to order a special election. During the debates, 
however, a motion was made and adopted to strike out that part 
of the bill fixing the term as above and to substitute the exact 
language of the Constitution, thus giving to the Acting President 
a term “until the disability be removed or a President shall be 
elected.” It was also moved to strike out that part of the bill 
repealing the special election clause of the Act of 1792. This 
motion was at that time defeated and the repeal was allowed 
to stand. Mr. Ingalls then offered and the Senate adopted an 
amendment (which subsequently became part of the law of 1886) 
as follows: 


“That whenever the powers and duties of the office of President of the 
United States shall devolve upon any of the persons named herein, if Con- 
gress be not then in session, or if it would not meet in accordance with law 
within twenty days thereafter, it shall be the duty of the person upon whom 
said powers and duties shall devolve to issue a proclamation convening 
Congress in extraordinary session, giving twenty days’ notice of the time of 
meeting.” 


Senator Ingalls, in offering his amendment, said that it was con- 
trary to the spirit of the Constitution for the Secretary of State to 


serve out the balance of the unexpired term and thus to remain in 
office perhaps for a large fraction of the original term. Senator 
Sherman, also favoring the amendment, said that “it might be 
necessary to pass a law in an emergency to expedite an election 
for President so as to change existing law.” 

Subsequently the amendment striking out the repeal of the 
special election clause was offered again and was adopted, and the 
bill passed the Senate with both of the above amendments incor- 
porated therein, the special election clause of the Act of 1792 
being thus left in full force. These amendments entirely changed 
the intent of the law as introduced by Senator Hoar. 

In the 48th Congress a bill similar in form passed the Senate. 

In the 49th Congress a bill introduced by Senator Hoar was 
reported by the Committee in the form as finally enacted into law, 
—the Act of January 19, 1886. This bill contained a -clause 
specifically repealing the special election provided by the Act of 
1792; the term of the acting President, however, was made the 
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same as in the bill passed by the Senate in 1883, viz.; “until 
the disability be removed or a President shall be elected.” 

The Act of 1886 was bitterly opposed in both Senate and House. 
Senator Edmunds said, evidently believing that the term of the 
acting President was fixed for the balance of the unexpired 
regular term: 


“Tt approaches in its nature to the exertion of a royal prerogative of the 
King in his will or in some way naming the regent who shall perform the 
functions of the executive office in a kingdom, during the minority of 
the heir apparent.” 


In the House of Representatives, Mr. McKinley of Ohio (the 
late President) moved to strike out the bill and to substitute the 
law of 1792 with an additional proviso that whenever a vacancy 
existed in the office of President pro tempore of the Senate or 
Speaker of the House, the President should convene that house in 
which the vacancy existed for the purpose of electing a presiding 
officer. Referring to the mode of filling the vacancy, he said: 


“T would leave that power with the people where it properly belongs. I 
am opposed to any step in the opposite direction.” 


The late Thomas B. Reed was also recorded against the bill. 


Effect of the Act of 1886. Thus far we have confined ourselves 
to an examination of the Constitution and a history of the legisla- 
tion and proceedings under it. We must now consider how the 
Act of 1886 has met the difficulties which it was feared might 
arise under the Act of 1792. Has it obviated, in the language of 
the House Committee reporting it, all possible danger of disturb- 
ance to the succession under the statutes, of contest disquieting to 
the nation, unsettling to business and disturbing to the peace of 
the country ? 

It must be admitted that the Act, so far as relates to the consti- 
tutionality of the designation of the President pro tempore of the 
Senate and the Speaker of the House, has, by substituting the 
Cabinet officers, met the difficulties successfully. As regards, 
however, the important question, — whether Congress has con- 
stitutional power to provide for an intermediate election of Presi- 
dent, and whether the exercise of such power is expedient, — we 
shall find that the difficulties have not been removed, but that, 
on the contrary, the doubtful questions have been left in greater 
uncertainty than before. 
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Had the Act of 1886 been enacted into law in the form as 
originally introduced by Senator Hoar, it would, as above stated, 
have avoided all constitutional questions; for if Congress has con- 
stitutional power to order a special election, it has equal power not 
to order one, and the designation of the term of the acting Presi- 
dent expressly for the remainder of the unexpired term would have 
settled the matter. 

The two amendments referred to above, however, which, first 
adopted in the Act introduced in 1883, finally became part of the 
Act of 1886, will, I fear, at some future time intensify the very 
dangers the Act of 1886 was designed to meet. The first of these, 
it will be remembered, struck out the provision fixing the term of 
the acting President for the balance of the unexpired term, and 
substituted the language of the Constitution by which the acting 
President holds office “ until the disability be removed or a Presi- 
dent shall be elected.” When we consider that Senator Hoar’s 
bill was intended to interpret this very language of the Constitution, 
it would appear that the amendment nullified this purpose and left 
its meaning in as great uncertainty as ever. The other amend- 
ment was that of Senator Ingalls providing that the acting President 
must call Congress together in special session within twenty days. 
Although the Act of 1886 did specifically repeal the special elec- 
tion provided by the Act of 1792, yet the Ingalls amendment 
deprived this repeal of any significance, and left the question in 
suspense. There can be no possible doubt as to the motive in 
securing this latter amendment. It was made perfectly clear, 
both by Senator Ingalls and Senator Sherman, as shown above, 
that the object was to have Congress, when called together by the 
acting President, consider and determine whether or not to order 
a special election of President. 

The Act of 1886, therefore, leaves the question of the constitu- 
tionality and expediency of a special election absolutely unsettled. 
The acting President, under the law, must call Congress together, 
and that body will then decide whether it deems a special election 
desirable and incidentally constitutional. If it decides in the affirm- 
ative, it will frame an act which may speedily oust the acting 
President from office. Such an act the acting President can veto, 
and if vetoed, the usual two-thirds vote will be necessary to over- 
come the veto. Even a death-blow might be administered by a 
pocket veto. 

It is not disputed that consequences disturbing to business and 
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injurious to the prosperity of the country might follow under the 
Act of 1792. I fear, however, that under the Act of 1886 disturb- 
ance to business and injury to the prosperity of the country are to 
be feared almost as acutely, if of different kind. Let us suppose, 
for example, that a Republican President holds office but that the 
Republican party is in a minority both in the House and Senate. 
Such a condition existed under President Hayes in the 45th and 
46th Congresses, and, the parties reversed, under President Cleve- 
land in the 54th Congress. Let us further suppose that the 
Democratic majority wishes to reduce customs duties; that the 
Republican President dies; that there is no Vice-President; that 
the Secretary of State succeeds as acting President; that the 
Democrats in Congress, believing that the people desire radical 
reduction of taxation, yet know that the acting President will veto 
a tariff reduction bill; and that they are confident that a Demo- 
cratic President can be elected on this issue. Can anyone doubt 
that under such circumstances a bill would speedily be introduced 
for a special election of President ? Can anyone doubt the inad- 
visability of permitting an acting President to decide whether or 
not there shall be such a special election? If the acting President 
were to veto such a bill, it is to be feared that the majority in Con- 
gress might tie up the whole machinery of government. 

Let us take another case. Suppose that a Republican President 
is in office, but that the Republican party is in a minority in one 
house and has a very slender majority in the other. This condi- 
tion happened in 1881 under President Garfield. Leét us further 
suppose that the President and Vice-President die; that the Secre- 
tary of State succeeds to the Presidency and that he is bitterly 
opposed by many members of his party. Is it going too far to 
predict that the Democratic party might introduce a bill for a 
special election, knowing its ability to pass it in one house and 
relying upon assistance from enough members of the Republican 
party to carry it through the other? Is it not conceivable that 
the acting President might use all the patronage he controls to 
prevent the passage of such a bill? Is it not also possible that 
Congressmen (of course none in the present Congress) might 
couple requests for appointments of constituents with a gentle 
intimation that, if made, the acting President need not worry as to 
the fate of any bill providing for a special election? 

It is hardly possible to overestimate the disturbance to the 
business interests of the country which might arise under such 
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circumstances. The office of President would be held at the will 
of the legislative body. The power of the executive would be 
merged in that of Congress. Such a condition would be in hope- 
less conflict with the principles of the Constitution. 


Proposed Remedies. What remedy suggests itself for these de- 
fects in the Act of 1886? Should provision be made for a special 
election of President; or should the term of the acting President 
be expressly fixed by law for the balance of the unexpired term? 

A careful reading of the debates in Congress, in my opinion, 
must give rise to some doubts as to the constitutional power of 
Congress to provide for a special election of President. There 
is not a word in the Constitution expressly granting such power; 
the most that can be said is that the language of the Constitution 
is not necessarily inconsistent with it. The proceedings in the 
Constitutional convention reveal, to be sure, an intention not to 
preclude a special election. We may go farther and concede that 
they reveal a desire on the part of the members that a special 
election of President should take place. The desire of the framers, 
however, seems never to have been effectuated, unless indeed there 
is an implied grant of power in the Constitution. The constitu- 
tional provisions fixing the term of President for four years were 
cited in the debates as excluding any implied grant of such power 
on the ground that it could not have been the intention of the 
framers of the Constitution to break up the system of election of 
President at regular four-year intervals, and his taking office con- 
currently with that of the members of Congress. Whether, how- 
ever, the power to provide for a special election, if such power 
exists, would or would not carry with it power to limit the term 
of the President thus elected to the balance of the unexpired 
term, I shall not discuss. 

In this connection we should not, of course, overlook the weighty 
authority of Madison on the constitutionality of a special election. 
We must remember, however, that in the Constitutional Conven- 
tion Madison, by his amendment, merely removed a positive 
obstacle to a special election, and that in the Virginia convention 
he gave expression to his opinion in debate on the question of 
adopting or rejecting the Constitution as a whole. Nor should 
we forget that Madison considered the Act of 1792 unconstitu- 
tional for other reasons, and that therefore it did not become 
necessary to consider carefully the constitutionality of that part 
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relating to the special election. Certainly he has left nothing in 
writing or speech to show that he ever very carefully considered 
or more than tacitly accepted the constitutionality of a special 
election. 

The probable intent of the framers of the Constitution, not 
effectuated, does not go far in constitutional construction. For 
example, the Constitutional Convention struck out of that instru- 
ment the power to emit bills of credit, yet the courts found in 
other parts an implied power to emit such bills and to make 
them legal tender. So also the Convention struck out the power 
to grant charters of incorporation. Yet it is settled law that, under 
certain recognized limitations, Congress, under other clauses of 
the Constitution, has this power. Conversely, in the present case, 
the framers of the Constitution, in adopting the amendment of 
Mr. Madison, intended to remove and did remove a positive 
obstacle to a special election of President; the courts, however, 
must find a grant of power, express or implied, in other parts of 
that instrument to warrant such a special election, whatever may 
have been the intention of the framers. 

Conceding, however, that there is good ground for difference 
of opinion, both as to the constitutionality and expediency of a 
special election, it will surely be agreed that the time for its dis- 
cussion should not have been postponed, as it is by the Act of 
1886, until the coming together of Congress in special session at 
the call of the acting President. Surely, also, there is no one who 
would not regret the possibility of Congress being influenced in 
its determination of such an important question by the opinion 
the members may entertain of the person at the time holding the 
office of acting President. Such a condition, if it ever arose, might 
make this government one of men rather than of laws. 

I have not attempted here to pass judgment upon the merits of 
the debates as to the length of term of the acting President. For 
the purpose of this article I am willing to assume that public 
policy demands that the Secretary of State and the other Cabinet 
officers respectively should be the successors for the full unex- 
pired term. I have tried to show, however, that the Act of 1886 
has not accomplished this purpose and that it has other glaring 
defects. 

What, then, is the remedy for such defects? The American 
people desire above all things to have certainty with regard to the 
succession to the Presidency. Two courses are open. The Act 
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of 1886 may be amended so that the acting President shall ex- 
pressly hold office for the balance of the unexpired term or until 
the disability be removed. Or, in the alternative, the Constitution 
may be amended to provide that a special election of President 
shall speedily be held where the offices of President and Vice- 
President are both vacant through other causes than disability, 
and that the Secretary of State and other Cabinet officers respec- 
tively shall act as President only during disability or until the 
inauguration of the specially elected President. To remove all . 
possible doubt, it should also be provided that the President so 
elected shall hold office only for the balance of the unexpired 
term. The vacancy in the Presidential office could then be filled 
with a minimum of disturbance to the business interests of the 
country. The new-comer would hold office for a fixed term and 
would be independent of Congress, as was intended by the Consti- 
tution, whether he were designated as acting President or elected 
specially as President. The difficulties and doubts first arising 
under the Act of 1792 and rendered little less obscure and dis- 
turbing by the Act of 1886, would disappear. 

It may be true that the difficulties pointed out in this article 
are somewhat remote and not likely to arise in the near future. 
They are, however, just as likely to arise as is the double vacancy, 
on the possibility of which the Act of 1886 depends. A fair dis- 
cussion of the questions involved, therefore, would seem to be not 


without some useful purpose. 
Charles S. Hamlin, 


1 Hon. Henry Cabot Lodge, United States Senator from Massachusetts, in an inter- 
esting and able article on the United States Senate, published in “ Scribner’s Magazine ” 
for November, 1903, has pointed out that there is no provision in the Constitution 
covering the case of the death of the President-elect and the Vice-President-elect after 
the adjournment of the electoral college and before March 4th succeeding. This fact 
would seem to furnish another cogent reason for a re-examination of the whole question 
by Congress. 
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POSSESSION. 


I. The Idea of Possession. 


possess is to have absolute power of dealing with the thing 
oneself and absolute power of excluding the action of every- 
body else. This condition, so far as actually established, may be 
a consequence of physical strength, as when the tiger in the zoo 
guards the raw meat between his paws, or of physical barriers, as 
when one locks up his valuables against thieves or fortifies a city 
against an enemy, or of concealment, as when the thing possessed 
is hidden in order that no one else may deal with it, or of superior 
agility, as when a dog runs away with a glove, — or it may depend 
wholly, so far as power to exclude the action of others is con- 
cerned, upon a deference to the will of the possessor imposed by 
habit, the moral sentiment, religion, or law. 

Mr. Justice Holmes supposes the case of “a powerful ruffian 
within equal reach and sight when a child picks up a pocket- 
book.” ! Which of the two has possession? Sir Frederick 
Pollock says the child has. He may contravene the ruffian as 
by tearing the book or throwing it over a cliff.2 I conceive the 
answer to be that the child has possession so far as his will has 
power to exclude the action of others, and the ruffian has pos- 
session so far as is will has power to exclude the action of 
others. As against the ruffian, the child’s will, notwithstanding 
Sir Frederick’s suggestions, probably would not give much pro- 
tection, but, as against every one else, energized by moral senti- 
ment and the commands of positive law, it might be as potent as 
Richelieu’s “ awful circle of the church” in Bulwer’s play. 

Possession is limited, of course, to the thing possessed, but in 
other respects the idea of possession is the intoxicating one of 
absolute and unlimited dominion. It is a simple idea. But it is 
also a highly abstract idea never perfectly realized except in 
imagination. Attempts are often made to define actual possession. 
The appearance of power to exclude is sometimes made the test. 
“When we speak of a power to exclude others,” says Mr. Justice 


1 Holmes, Common Law 235. 2 Pollock and Wright on Possession 15. 
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Holmes, “we mean no more than a power to exclude which so 
appears in its manifestation. A powerful ruffian may be within 
equal reach and sight when a child picks up a pocket-book; but 
if he does nothing the child has manifested the needful power as 
well as if it had been backed by a hundred policemen.”1 “In 
common speech,” says Sir Frederick Pollock, “a man is said to 
be in possession of anything of which he has the apparent control 
or from the use of which he has the apparent power of excluding 
others.”2, And one Zachariae, cited in Savigny’s notes, says, 
“ Possession is that relation between a subject matter and man 
which intimates that the man has the animus domini and that he 
is also able to put it into execution.”® Savigny disputes this, and 
says the mere appearance of power cannot give possession. He 
makes possession depend on consciousness of physical power. 
The possessor must have enough power to give rise to the con- 
sciousness of unlimited power. ‘“ Every case of possession,” he 
says, “is founded on the state of consciousness of unlimited 
physical power. To create this feeling the desire to have the 
subject as one’s own must exist; and, at the same time, the 
physical requisites of power which are capable of giving rise to 
this consciousness.” 

De facto possession, according to Sir Frederick Pollock, is 
effective occupation or control. “It is evident,’ he says, “ that 
exclusive occupation or control in the sense of a real unqualified 
power to exclude others is nowhere to be found. All physical 
security is finite and qualified. A strong man is worse to 
meddle with than a weak man or a child, but the strong man also 
may be overpowered. ... Locks may be picked, bolts forced, 
walls broken. . . . The amount of material difficulty which it is 
necessary or worth while to set up is found by experience to vary 
with the circumstances. A dwelling-house is not built or guarded 
like a prison, and we do not lock up tea and candles in a safe; 
we should call a banker imprudent who exercised only the same 
cautions as a private householder. We may say, then, that, in 
common understanding, that occupation at any rate is effective 
which is sufficient as a rule and for practical purposes to ex- 
clude strangers from interfering with the occupier’s use and 
enjoyment.” ® 


1 Holmes, Common Law 234, 235. 2 Pollock and Wright on Possession 1. 
8 Perry, Savigny on Possession 73 g. * Jbid. 170, 171. 
5 Pollock and Wright on Possession 12, 13. 


198 . HARVARD LAW REVIEW. 


Attempts to define actual possession are, I think, necessarily 
futile. “To define possession,” says Bentham, “is to recall the 
image which presents itself to the mind when it is necessary to 
decide between two parties, which is in possession of a thing and 
which is not. But if this image is different with different men — 
if many do not form any image, or if they form a different one 
on different occasions — how shall a definition be found to fix an 
image so uncertain and variable?” So might one despair of 
finding a definition of cold by looking for the degree of tempera- 
ture which people agree to call cold. The relation of fact to idea 
in the case of possession is the same as in the case of the geo- 
metric conceptions, and trying to say when there is possession is 
like trying to say whether a thing is or is not round. Imagine 
Archimedes offering this definition: A thing is round when it is 
so nearly round one is not conscious it is not round. Or discuss- 
ing the sphere after this fashion: Elements of de facto roundness. 
A thing is round when it is round enough. A ping-pong ball is 


’ not absolutely round, and yet every one will say it is round, — at 


least until he stops to think about it. On the other hand no one 
would call a billiard-ball with the contour of a ping-pong ball 
round. Absolute roundness is nowhere to be found. What is 
necessary to actual roundness depends on circumstances. Balls 
on the ping-pong model would not serve for billiards, but they 
do for ping-pong. We may say that in common understanding a 
thing is round when it is round enough for practical purposes. 


II. Zechnical Conditions of Legal Possession. 


The technical conditions of legal possession are subject to no 
limit of variation. I may be denied the jus possessionis for lack 
of some manifestation of will or I may not. A customer standing 
at a counter and examining a watch may not have legal possession 
of it until he has in some way appropriated it. On the other 
hand the legal possession of an ancestor now passes on his death 
to his heir. No entry is required on the part of the heir. The 
owner of sheep and cattle acquires possession of their increase — 
milk and wool, lambs and calves — without act on his part. And 
without act on my part I gain possession of soil added to my 
field by the current of a river, and of the tree which strikes its 
roots into my ground. 


1 Perry, Savigny on Possession viii. 
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Continuance of control may or may not be necessary to con- 
tinuance of legal possession. To gain possession of wild animals 
I must capture them, and when I lose control of them I lose posses- 
sion. As a general rule, however, under the common law, loss 
of power of dealing with the thing does not entail loss of legal 
possession. 

To gain possession by occupation or exercise of right of entry 
involves sometimes not much more than a mere manifestation of 
will to exclude. “Where a man. . . was out of seisin,” says Sir 
Frederick Pollock, “ but had a right of entry, his entry into any 
part of the land gave him seisin of all the land in the same county 
which, if put to his action, he could have recovered in the same 
action, provided that the entry was made in the name of the 
whole.” 

Doing something on or by or near the thing may be made a 
condition of legal possession. The law for instance may require 
livery of seisin to take place on the land. “ Clavibus traditis,” 
says the Digest, “ta mercium in horreis conditarum possessio tradita 
videtur, st claves apud horrea traditae sint, quo facto confestim 
emtor dominium et possessionem adipiscitur, elst non aperuerit 
horrea.”* That is to say, if I wish to give possession of goods by 
delivery of the key of the warehouse in which they are, I must 
deliver it at the warehouse. But although I may have to go to 
the warehouse to get legal possession, it does not follow that I 
must stay there to keep it. 

To acquire legal possession of a thing already possessed it may 
be necessary to get the better of its possessor in some way. Ifa 
thief wishes legal possession of my watch, a mere “ warning off” 
will not avail him as it would the discoverer of an islet in the 
South Sea. Neither will an unsuccessful struggle for it. He 
must in some way “ease him of his adversary.” 

If I am entitled to immediate legal possession of land legally 
possessed by another, I may acquire it under the common law 
by an entry on the premises in his absence, accompanied by some 
_ distinct manifestation of my will to shut him out. “ Where one 
has a right to enter into a house,” says Sir Frederick Pollock, 
“entry into any part of the house even with part of one’s body 
suffices.” A mortgagee entitled to possession of a house entered 


1 Pollock and Wright on Possession 78. 2 Perry, Savigny on Possession 159. 
8 Pollock and Wright on Possession 78, 79. 
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the house, took off the lock of the outer door, and was engaged in 
putting on a new lock when the mortgagor’s tenants appeared on 
the scene and drove him away. It was held that he had gained 
possession before he was ejected, and consequently could not be 
said to have had no ground for alleging a forcible entry on the 
part of his ejectors.1_ But an entry without right on the land of 
another will not give me legal possession if accompanied merely 
by manifestations of my will. Subjection to my will must also be 
apparent as a fact of the case. If the owner submits to my will 
to exclude him, that may be enough. “A man whois not entitled 
to take possession,” says Mellish, L. J., “can obtain possession 
only of that which he actually lays hold of.”? “Si cum magna 
vi ingressus est exercitus,” says the Digest, “eam tantummodo 
partem quam intraverit obtinet.”*® Tam not deemed to have “ laid 
hold of ” or to have “ entered” a piece of land within the meaning 
of these propositions until actual subjection to my will to exclude 
from every part of it has in some way been made manifest. 

Whether any manifestation of superior strength unaccompanied 
by submission, will nowadays give legal possession of another’s 
land is extremely doubtful. Under the Roman law I might enter 
on another’s land with an army and surround it with fortifications, 
but he was not dispossessed until he knew of my occupation! If 
after learning of my entry he did not promptly attempt to drive 
me off, or attempted to eject me and was beaten off, then and not 
till then he lost his right of possession. The rule that an appro- 
priator’s superior strength shall not of itself give legal possession 
is a reasonable one, for it would be difficult to say when such 
‘superiority existed. How high and how strong must the fences 
be, how complicated the locks, how numerous the guards which 
would serve to dispossess an owner? Such questions would be 
difficult to answer. But if two meet in combat and one is defeated, 
or one man knowing that another has appropriated his land stands 
by for a space of time and does nothing, we have something 
definite to serve as a basis of a rule. 

Trial by wager of battle has gone out of fashion. In the time 
of Bracton, according to Mr. Maitland, the very act of casting out 
an owner gave the disseisor legal protection against strangers. 


1 Pollock and Wright on Possession 79. 2 In re Fletcher, 5 Ch. D. 809, 81 13: 
8 Perry, Savigny on Possession 264. 4 Tbid. 151, 248, 261. 
5 Ibid. 262, 263. 6 4 Law Quart. Rev. 33. 
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But this is probably not the modern law. “A trespasser,” says 
Sir Frederick Pollock, ‘“‘ does not gain possession until there has 
been something like acquiescence in the physical fact of his occu- 
pation on the part of the rightful owner.”! It is one thing to be 
beaten and another to give up, and whatever effect modern law 
may give to mere mastery, the ordinary condition of acquisition 
of legal possession of land against the will of owners is the exhi- 
bition, as a fact of the particular case, of dominion and submission, 
or adverse possession, a relation to be carefully distinguished from 
possession ex consensu and legal possession. The submission of 
an owner to an adverse will which will eventually extinguish his 
right to possess deprives him in the beginning of his right of 
possession and gives it to his adversary. And the submission of 
others to the adverse will of an appropriator may give him legal 
possession of a thing already possessed by one who does not 
submit, and consequently, if double possession is to be deemed 
impossible, make him sole possessor, 

The facts we think of as constituting adverse possession are 
significant as evidencing will to exclude and sub‘aission to such 
will. Dealings with land not significant of will to exclude do not 
give the jus possesstonis. Farming a piece of land, for instance, 
is significant, generally speaking, of will to exclude others from 
dealing with it, but if the surface of the ground and mines beneath 
it were held by different owners, the farmer’s cultivation of the 
surface would not indicate an intention to exclude the mine owner 
from his mines, and therefore would not operate to put an end 
to his possession of them. Again, the dealings of a tenant in 
common with land held by him are not taken to manifest will to 
exclude his co-tenant, and therefore do not operate to determine 
his co-tenant’s possession.” 

Moreover the facts evidencing adverse possession must not only 
evidence will to exclude, but submission thereto. Sowing a crop 
and tilling it without molestation would be good evidence of 
adverse possession of a field in the country, but it would be little 
or no evidence of adverse possession of a vacant lot in the 
lower part of Manhattan. Proof of sowing and tilling without. 
molestation in the latter case would be taken to show nothing but 
indifference or gratia on the part of the owner. Using, without | 


1 Pollock on Torts, 6th ed., 371. 
2 See Pollock and Wright on Possession 86, 87. 
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disturbance, a vacant city lot as a place of deposit for building 
materials and refuse would also be very slight evidence of patientia 
on the part of the owner.! 

One’s submission to will cannot be inferred from acts of which 
he has no knowledge. Therefore, if evidence of dealings with land 
goes to support a claim of possession, evidence (which may not 
always be admitted in the face of presumptions) that the claim- 
ant’s adversary or adversaries knew nothing about them goes to 
defeat it. Lord Blackburn says, speaking of the conclusion as to 
possession to be drawn from acts of ownership, “ No one such 
act is conclusive, and the weight of each act as evidence depends 
on the circumstances; one very important circumstance as to the 
weight being, whether the act was such and so done that those 
who were interested in disputing the ownership would be aware 
of it.”? 

To infer correctly dominion and submission from a succession 
of more or less equivocal acts of user is no easy matter. And if 
we accept the fact of dominion and submission so proved as a 
condition of legal possession, we are also obliged to consider what 
continuance of acts of user shall be deemed to show dominion and 
submission, and what continuance of dominion and submission 
shall be deemed to give legal possession, and we may say, I think, 
that there are no rules to help us to answer either of these ques- 
tions. In deciding questions as to adverse possession, dealings with 
land are not commonly distinguished from the dominion and sub- 
mission of which they are evidence. The question arises in eject- 
ment as to whether the plaintiff has shown possession, and the 
conscience of the judge finds a certain period of undisturbed 
enjoyment (which is spoken of as actual possession) a sufficient 
basis for the jus possesstonis. “One year’s possession under a 
lease,” says Sir Frederick Pollock, “ las been held to be enough, 
though the lessor’s title was not shown. Ten years’ possession 
has been decisive even against several years’ subsequent possession 
under colour of title.” ® 


Ill. Holmes on Possession. 


“Every right,” says Mr. Justice Holmes, “is a consequence 
attached by the law to one or more facts which the law defines, 
. . . When a group of facts thus singled out by the law exists in 


1 See Pollock and Wright on Possession 86. 2 Lbid. 33. 8 Jbid. 96. 
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the case of a given person, he is said to be entitled to the corre- 
sponding rights. . . . The word ‘ possession’ denotes such a group 
of facts. Hence, when we say a man has possession, we affirm 
directly that all the facts of a certain group are true of him, and 
we convey indirectly or by implication that the law will give him 
the advantage of the situation.”! Here we have the beginning 
of an attempt to analyze possession after the ordinary fashion. 
Possession ex consensu is to be disregarded, and conclusions are 
to be reached by considering merely the technical conditions of 
the jus possessionis. In his discussion of the ground of liability 
for unintentional injuries Mr. Justice Holmes takes account of 
“ facts of a special and peculiar function” whose “ function is to 
suggest a rule of conduct.”? In his analysis of possession he does 
not. And his oversight furnishes an illustration of his statement 
with reference to liability for unintentional injuries, that after rules 
based on habit and custom have been framed, “the grounds from 
which they spring cease to be manifest.” 

I have defined adverse possession as a relation of dominion and 
submission. That is to say, I have supposed the fact of adverse 
possession to exist when A is manifesting his will that B shall 
keep off, and B is obeying him. Adverse possession, however, is 
commonly conceived as a manifestation of will and power to deal 
with the thing to the exclusion of others. According to this idea 
to make A an adverse possessor he must indeed be manifesting 
his will that B shall keep off, but B need not be obeying him. He 
may be merely holding B off by an exhibition of superior strength.* 
And A must not be merely excluding B from the thing. He 
must have some power of dealing with it himself.® Adverse pos- 
session, so conceived, may be termed, for the sake of distinguish- 
ing it from mere dominion and submission, corporeal adverse 
possession. 

The theory of possession based on the Roman law, which is 
commonly accepted by civilians, makes the jus possessionis an 
accompaniment merely of corporeal adverse possession, beginning 
when corporeal adverse possession begins, and ceasing when cor- 
poreal adverse possession ceases. The numerous German trea- 


1 Holmes, Common Law 214. 2 Ibid. 150. 
8 Jbid. 145, 146. 

4 See Perry, Savigny on Possession 150, 151, 373, 374- 

5 121, 253, 254. 

6 Tbid. 27, 146, 147, 246, 366. 
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tises on possession are elaborate attempts to make this theory fit 
the facts. German theorists consider adverse possession a conse- 
quence of the possessor’s power ex propriis. That is to say, A is 
not to be considered possessor merely because B is obeying him, 
but because A is making B obey him. They accept, however, the 
fact of obedience as manifesting power to compel it. IfIordera 
man to lie down and he obeys, whatever my power may be, he 
has in fact submitted to my will. Of such a case the Germans 
say “the will has made itself actually valid.”! If the will has 
made itself actually valid, whether by virtue of the possessor’s 
superior strength or merely by virtue of his adversary’s submission, 
that is enough. 

Mr. Justice Holmes adopts the German theory of possession as 
true to a certain extent of the common law. He does not find the 
continuance of corporeal adverse possession necessary under our 
law to the continuance of legal possession,” but he finds something 
very close to corporeal adverse possession necessary to the ac- 
quisition of legal possession. As he expresses it, “To gain pos- 
session a man must stand in a certain physical relation to the 
object and to the rest of the world, and must have a certain in- 
tent.” These conditions he defines elsewhere more exactly as 
follows: A degree of power over the object is essential,® and there 
must also be an intent to exclude others‘ and a relation of mani- 
fested power to exclude others co-extensive with the intent to do 
so.2 We have here all the elements of will and power to deal 
with the thing to the exclusion of others, except that of will to 
deal with the thing. One “must stand in a certain physical 
relation to the object,” that is to say, he must have “a degree 
of power over it,” some power of dealing with it. He must have 
an intent to exclude others. And he “must stand in a certain 
physical relation to the rest of the world,” that is, there must be 
“a relation of manifested power” to exclude others “ co-extensive 
with the intent” to do so, or, in other words, there must be 
an exhibition either of mastery or of dominion and submission. 
Mr. Justice Holmes, when he speaks of “a relation of manifested 
power co-extensive with the intent,” ® adopts the German notion I 
have referred to of the will making itself actually valid. If A puts 


1 Four German Jurists, 11 Pol. Sci. Quart. 282, 283. 
2 Holmes, Common Law 237. 8 bid. 216. 
Lbid. 220. 5 Jbid, 216, 234, 235- 


H 
. 
\ 


POSSESSION. 205 


B out we have a relation of manifested power co-extensive with 
the intent, and we have it also if B, whatever A’s power may be, 
obeys A’s order to get out. 

Let us consider, first, Mr. Justice Holmes’s assertion that there 
must be a relation of manifested power co-extensive with the 
intent, that is to say, that there must be an exhibition either of 
mastery or of dominion and submission. He refers to two cases 
where such an exhibition was required as a condition of legal 
possession. ‘Where two parties,” he says, “neither having title, 
claimed a crop of corn adversely to each other, and cultivated it 
alternately, and the plaintiff gathered and threw it in small piles 
in the same field, where it lay for a week, and then each party 
simultaneously began to carry it away, it was held that the plain- 
tiff had not gained possession. But if the first interference of the 
defendant had been after the gathering into piles the plaintiff 
would probably have recovered.”! That is to say, an inference 
of submission to the plaintiffs will could have been drawn from 
the defendant’s non-interference. Mr. Justice Holmes also cites 
Browne v. Dawson? as a case where the claimant of possession 
failed to show a manifestation of power co-extensive with his 
intent, —a case where it was found that the claimant’s adversa- - 
ries had neither submitted to his will nor been deprived of power 
to re-enter. 

“ A relation of manifested power co-extensive with the intent” 
is not always a condition of legal possession, however, and Mr. 
Justice Holmes has selected for illustration of his theory a case 
where he is wrong, I think, in supposing this condition to exist. 
“ A powerful ruffian,” he says, “may be within equal reach and 
sight when a child picks up a pocket-book; but if he does nothing 
the child has manifested the needful power as well as if it had been 
backed by a hundred policemen.”! The finder of a lost pocket- 
book acquires possession by manifestation of his will. He is not 
obliged to “ manifest power,” that is to say, he is not obliged to 
get the better of any one or procure submission on the part of any 
one to his will. The respect paid his will by the particular persons 
to whom it happens to be made known is an immaterial fact. If 
the pocket-book had belonged to the ruffian, then indeed it would 
have been necessary to find submission to the child’s will as a fact 


1 Holmes, Common Law 235. 
2 12 A. & E, 624; Holmes, Common Law 235. 
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of the particular case. Such submission might be inferred from his 
allowing the child to walk off with the pocket-book, but it would 
hardly be inferred from his allowing him to handle it in his pres- 
ence. The child’s moral power to exclude in the case supposed by 
Mr. Justice Holmes, arising from the fact that the average man 
would respect his will, is evidence of actual submission on the part 
of the ruffian, but it does not follow that his submission is a condi- 
tion of the child’s possession. Moral power to exclude may be a 
consequence of actual submission. If the owner of a piece of land 
actually submits to my will to appropriate it, the average man, it 
may be, will therefore leave me in peace. On the other hand, 
actual submission may be a consequence of moral power to ex- 
clude. I may obey an expression of will that I shall leave a pocket- 
book alone because the average man would obey such a command. 
In the first case legal possession is naturally a consequence of 
actual submission. In the second it is naturally a consequence of 
the custom of the average man whether any actual submission can 
be found in the particular case or not. 

Neither can it be maintained that will to exclude is always a 
condition of legal possession, although no doubt it often is, as in 
cases of acquisition by occupancy. Legal possession passes to a 
devisee without act on his part. As a man’s lessee I am legally 
empowered to exclude him and other people from the premises, 
but I need never have had nor have manifested any intention of 
doing so. A lessee does not receive legal possession because of his 
intent to exclude. When a landlord delivers a lease and the key 
of the premises his tenant receives the jus possessionis merely 
because he has manifested his intent to accept power. “If what 
the law does is to exclude others from interference with the object,” 
says Mr. Justice Holmes, “ it would seem that the intent which the 
law should require is an intent to exclude others. . . . A tenant 
for years intends to exclude all persons including the owner until 
the end of his term. . . . If a bailee intends to exclude strangers 
to the title, it is enough for possession under the law, although he 
is perfectly ready to give the thing up to its owner at any moment.” } 
The actual intent of a tenant for years or bailee to exclude is tech- 
nically a fact of no consequence. No doubt devisees, lessees, and 
bailees generally do intend to exclude other people, and the fact 
that they do is a reason for giving them legal possession, but it is 


1 Holmes, Common Law 220, 221. 
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not a technical condition of their possession. The fact that the 
average lessee intends to exclude other people is a reason for 
giving lessees legal possession, but a lessee’s actual intent to 
exclude is not one of the facts of which his legal possession is the 
consequence. 

So as to power of dealing with the thing. Inability to deal with 
a thing is a reason for not giving legal possession of it, just as in- 
ability to use any gift is a reason for withholding it. But the fact 
that power of dealing with the thing is always a reason for giving 
legal possession does not make it always a condition of legal 
possession. Sometimes it is. Rules as to possession of wild 
animals, for instance, make it necessary to capture them. But the 
possession of an heir or grantee is not technically dependent on 
his power of dealing with the land. It was once, when entry was 
necessary to possession, but is not now. 


IV. Possession of Rights and Adverse Possession. 


Habitual submission is the de facto basis of legal rights generally. 
As the Declaration of Independence puts it, ‘‘ Governments derive 
their just powers from the consent of the governed.” A right 
exists where obedience to will is ordained, and the right consists in 
the power given the will by such ordinance. Austin says, “ The 
party towards whom one is commanded by the sovereign to do or 
forbear is said to have a right to the acts or forbearances in ques- 
tion.”! But, according to this definition, a sentenced murderer 
has a right to be hanged. Right is power. Legal right, Mr. 
Justice Holmes says, is the “ power of removing or enforcing” 
legal limitations on conduct.2, And the Germans define right, 
without reference to positive law, as “ power of willing.”* A legal 
right is power conferred by law, a moral right, power conferred by 
the moral sentiment of one’s fellows, and right of either sort is 
power bestowed, not power ex propriis. It is “ power not ourselves 
which makes for righteousness,” according to Matthew Arnold, and 
it is power not ourselves which makes for right. A man therefore 
has not a right merely because his will is obeyed. But habitual 
submission begets a moral duty to submit, a duty giving moral 
right to the dominant will, and therefore constitutes a de facto 
basis for legal right. The habitual conformity of a tribe of savages 


1 Austin, Jurisprudence 407. 2 Holmes, Common Law 220. 
8 Four German Jurists, 10 Pol. Sci. Quart. 685. 
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to a modus vivendi, the habitual observance of the customs of a 
whale-fishery, are sources of moral and legal right, and habitual 
submission to the will of an individual has the same consequences, 
“ Patientia servitutium inducet officium praetoris,” says the Digest. 
And the proposition is true of “ servitude” in its untechnical sense. 
The patient servant of another’s will shall find the judge on the 
side of his master. “It’s a bad thing to change.’ So say the 
Protestants of the Cevennes, according to Robert Louis Stevenson, 
with reference to Catholics who turn Protestants. And he adds, “I 
have some difficulty in imagining a better philosophy.” ; 

I have no right to a man’s obedience merely because he is obey- 
ing me. Nevertheless, according to the Germans, I am “ possess- 
ing” a right to his obedience,?—a puzzling proposition. But, as 
Carlyle says of the German definition of a poet, “if well medi- 
tated, some meaning will gradually be found in it.” When in 
common parlance we say a man possesses a right we mean he has it. 
We use the term “ possess” merely to express the relation of sub- 
ject and attribute, as when Hallam says, “‘ The fragments of these 
lays seem to possess a sort of charm that has evaporated in trans- 
lation.” To “possess” a right, when we have none, is to be re- 
quiring and receiving what obedience to the right would give us if 
we did have it. I “possess” a right to rent, if I am actually de- 
manding and receiving rent, whether I have any right to rent or 
not. A de facto sovereign or office-holder who is actually receiving 
the obedience due his office “ possesses ” a right to such obedience 
whether he has any right to it or not. The Canon Law, according 
to Savigny, gave significance to the “ possession” of every pos- 
sible right.2 Whoever, for instance, received interest for his capital 
was said to have acquired “ possession” of the right to the capital 
and the future interest. 

“Possessing” a right is a fact of legal significance, or what the 
Germans call a “ juridical” or “juristic” fact, because of the moral 
and consequent legal effect of long submission to will. One of 
the German philosophical jurists asks whether a physician can 
“possess” a right to be employed by a patient. Savigny says 
such a “ possession” would be an “ empty abstraction.” “ Enjoy- 
ment may be conceived as to every right,” he says, “but not a 


1 Digest viii. 3, De servitutibus praediorum rusticorum, 1, 2. 

2 See Holmes, Common Law 238, 340, and Perry, Savigny on Possession 133. 
Perry, Savigny on Possession, 391-395. 

* See Perry, Savigny on Possession 133, and Holmes, Common Law 238 n. 
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forcible disturbance or usucaption, and yet these are the only con- 
ditions under which the exercise of a right is looked upon as a 
juridical relation.”! It is quite possible, however, to conceive a 
physician acquiring by usucaption (or prescription) a right to be 
employed by a patient. If we should see A employing B as 
his physician, and, in so doing, submitting for a period of time to 
B’s will, and A in consequence finally bound to employ B as his 
physician, we should observe a recurrence merely of no uncom- 
mon phenomenon. According to Mr. Justice Holmes, a parson 
was sometimes bound by custom to keep a bull and a boar for the 
use of his parish,? and custom might, with equal justice, bind his 
parishioners to use his bull and his boar. The two customs would 
naturally co-exist. 

I “ possess” a right while I am acquiring an easement in the 
land of another by adverse use. Continuous and unresisting sub- 
mission to my will gives me the right. Servitudes, the Digest says, 
are established “per patientiam, as when one suffers water to be 
carried through his house by a pipe.”® So long as I am manifest- 
ing my will to use a way and not to be hindered in my use thereof 
and the owner quietly submits, I am in the way of establishing my 
right. But if the owner, to prevent my passage, places a barrier, 
and the next time I have occasion to pass I am obliged to remove 
it, his act of opposition prevents diminution of his right of owner- | 
ship by my dominion. As Cowen, J., says, there must be “ peace- 
able possession without the hindrance of the owner.”* “The 
presumption of a grant,” says Kent, C., “is the foundation of title 
by prescription.”® That is to say, the attitude of the owner must 
be that of one who has granted the right. 

An easement is a right. But to “ possess” an easement when 
the right does not exist, is not, I think, the same thing, in common 
parlance, as to “ possess” a right. When we speak of possessing 
an easement in course of acquisition, we generally have in mind, 
not a continuance of dominion and submission, but a continuing 
exercise of a certain power we have of dealing with the land conse- 
quent on such continuance of dominion and submission. And we 
attribute a prescriptive right to the continuing exercise of power 


1 Perry, Savigny on Possession 133. 
2 Holmes, Common Law 392. 
8 Digest vi. 2, De publiciana in rem actione IT, 1. 
4 Colvin v. Burnet, 17 Wend. (N. Y.) 564, 568. 
5 3 Kent, r2th ed., 441. 
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of dealing with the land under cover of unresisted dominion. Brac- 
ton says that what gives prescriptive right is “ possessio per longam, 
continuam et pacificam usum.. . per patientiam veri domini.” } 
Nevertheless the real “juridical” fact is not the exercise of power 
consequent on the relation of dominion and submission but the 
relation itself, and the term “ possession” therefore comes to denote 
such relation with reference to other rights, if not with reference 
to easements. 

Suppose a man, by virtue of an act of appropriation or some 
other happening, to have possession of a thing ex consensu and, in 
consequence, legal possession, —a legal power of excluding the 
generality from dealing with the thing. He may, nevertheless, 
stand in peculiar relations to individuals, —to an owner for in- 
stance. If I appropriate a man’s house and lock him out, the 
generality of my fellows may be morally bound to leave me alone. 
But the owner may remain morally and legally free to re-enter 
the house and deal with it to the extent of his ability. Or, if that 
is legally prohibited, the law may promise him legal possession 
upon suit brought and proof of his case. On the other hand the 
owner, although morally and legally free to re-enter, or promised 
reinstatement by the arm of the law if he asks for it, may never- 
theless be submitting to the will of the possessor to keep him out 
and doing nothing. In such a case the relation of dominion and 
submission styled “ possession of a right” reappears, and its con- 
tinuance operates as in other cases to give right to the dominant 
will and perfect the moral and legal possession already bestowed 
upon it. 

“The distinction between property and possession,” says Sir 
Henry Maine, “is the distinction between the legal right to act 
upon a thing and the physical power to do so.” And when we 
speak of the acquisition of title by long possession or adverse 
possession we no doubt have in mind, not a mere relation of 
dominance and submission, but a continuous exercise of a power of 
dealing with the thing consequent on continuing dominion. When 
we acquire property in this fashion we “take by use” according 
to the Romans. Nevertheless the significant fact is the relation 
of dominance and submission existing with reference to the person 
whose right is to be affected, a relation evidenced by the fact of 


1 Sargent v. Ballard, 9 Pick. (Mass.) 251, 254. 
2 Ancient Law, 3d Am. ed., 281. 
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undisturbed enjoyment. Dominance and submission may continue 
without use. Whether a man is able to deal with a thing himself 
or not, he can continue to warn off others. A ranchman may lose 
his steers, but his brand will continue to express his will. 

The owner’s submission to an appropriator of anything belong- 
ing to him must be unresisting to furnish a basis of title. ‘“ Pos- 
session has a double basis,” says the Code, “a basis in law and a 
basis in fact, and each has its legal effect when confirmed by the 
habitual silence (si/entio ac taciturnitate) of all adversaries. One 
cannot be considered to possess during litigation, because although 
he holds the thing, the pendency of a legal contest makes him un- 
certain as to the legal basis of his possession.”1 That is to say, 
if my adversary is contending with me or manifesting opposition 
either in or out of court, I am not enjoying the quiet submission 
to my will necessary to the acquisition of property. ‘ Zrans- 
Seruntur dominia,” says Bracton, “sine titulo et traditione per 
usucaptionem, scilicet per longam continuam et pacificam posses- 
sionem.”* And the French Code enacts that “in order to be 
able to prescribe,” that is, as we would say, to take title to a thing 
by adverse possession, ‘there is required possession, continual 
and uninterrupted, peaceable, public, unequivocal and under the 
title of proprietor.” 8 

Rather a close distinction is to be noted here between acguies- 
cence and leave or favor. If aman is occupying land or using a 
way across it because the owner gives him leave, his possession is 
not adverse, — he is not taking by use. The owner is not submit- 
ting to him. He is acting under the owner’s leave and favor. In 
Collins v. Collins,* for instance, there was held to have been no 
adverse possession because the possession was “ permissive.” On 
the other hand, Putnam, J., in Sargent v. Ballard,® says, “‘ The occu- 
pation [giving prescriptive right] must be with the knowledge 
and permission of the owner.”® To suffer, without protest, is, 
in a sense, to permit. But the distinction is between sufferance 
and favor, between patientia and gratia, and it may not be easy 
to see, in an actual case, which relation exists. 

“This tribune dared to decree,” says Cicero, “that whatever 
any one had possessed from the time of Marius and Carbo he 
should hold by a perfect title.” The word “possess” as here used 


1 Code 7, 32, 10. 2 Co. Litt. 113 b. 
8 Code Napoleon, art. 2229. 4 go N. W. Rep. 364 (Minn.). 
5 9 Pick. (Mass.) 251. 8 p. 254. 
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no doubt imports power of dealing with. The decree referred to 
provided that the continuing exercise during the period specified 
of the power of dealing with the ves due to the dominion of the 
holder of the land over his adversaries should give the right of 
property. Now this power of dealing with a thing is commonly re- 
ferred to as physical power. Sir Henry Maine has already been 
quoted as defining possession to be a physical power of dealing with. 
But an appropriator’s power of dealing with a thing is not only 
physical power but moral power. His appropriation gives him, 
as against the generality, possession ex consensu. And he has a 
power of dealing with the thing due not only to the submission 
of his adversaries, but to a moral consensus on the part of his 
fellows generally. We may think of his legal possession against 
his fellows as the consequence of his power of dealing with the 
thing, and if we ignore his moral power we may deem it a con- 
sequence merely of his physical power of dealing with the thing. 
But the real basis for his legal possession against his fellows gen- 
erally is not his power of dealing with the thing, physical or moral, 
but such moral consensus. If the common conscience ordained 
a general respect to his will, his title or “ natural right ” to legal 
possession would not be affected by the fact that he had neither 
will nor power to deal with the thing itself. 

The ordinary case, therefore, of a possessor without title dis- 
plays this de facto basis, — possession ex consensu as against the 
generality and a continuing dominion and submission with respect 
to adversaries. And with this de facto basis we may build our 
legal structure in various ways. We may give the possessor er 
consensu legal possession as against every one but the owner 
forthwith. We may give him legal possession as against no one 
until long dominion has given him a moral right as against the 
owner. Or we may give him legal possession against every one, 
including the owner, forthwith (leaving open to the owner only 
the via legis) and give to his long dominion the effect of finally 
extinguishing the owner’s right of action. Our law (barring its 
prohibitions of vzs armata) leaves the owner free to take and deal 
with his own.1 The Roman law barred the via facti against him? 
Our law, and the Roman law as well, give an appropriator legal 
possession of land owned by another. He might be denied protec- 


1 Holmes, Common Law 210. 
2 Perry, Savigny on Possession 304, 313, 328, 336, 343, 345 
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tion of any sort before extinguishment of the owner’s right, just as a 
person acquiring by prescription a right of way has (with us at least) 
no protection against hindrance of his use by any one until the 
right has been acquired. “A way, until it becomes a right of 
way,” says Mr. Justice Holmes, “is just as little susceptible of 
being held by a possessor’s title, as a contract.”? In Northern 
Pacific R. R. Co. v. Lewis,’ the court held a trespasser had no pos- 
session of timber which he had cut in government forests and 
stored on government lands. It does not follow, necessarily, from 
this decision that the trespasser could not get title by a continuous 
and undisputed assertion of dominion. If B built a fence around 
A’s field and proceeded to raise crops, everybody might remain 
perfectly free, as against B, to tear down the fence and root up 
the crops. And yet if B continued to maintain the fence and 
raise crops, and A did nothing, B might in time acquire a legal © 
right to exclude A and everybody else. : 


Albert S. Thayer. 


1 Holmes, Common Law 241, 354- ® Tid. 354 
162 U.S, 366. 
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COVENANTS RUNNING WITH THE LAND ENFORCEABLE IN Equity. — At 
common law in England the burden of covenants running with the land 
does not pass to an assignee of the covenantor. Nevertheless, if the 
assignee takes without value or with notice of the covenant, equity will 
enforce the burden against him, usually without regard to whether or not 
the covenant fulfills the requirements of covenants running with the land at 
law.’ It is well settled in England, however, that the jurisdiction of equity 
extends only to restrictive covenants, and that the courts will not enforce 
affirmative agreements against any one but the original covenantor.? By the 
common law rule as often stated in this country the burden and the benefit 
of covenants running with the land pass respectively to the assignees of the 
covenantor and of the covenantee.* Accordingly the Appellate Court of 
Indiana has recently decided that the plaintiff who conveyed land to a 
railroad which had covenanted to build and maintain fences along its right 
of way, may recover at law against the assignee of this railroad for breach 
of these covenants. Chicago & S. E.R. R. Co. v. McEwen, 71 N. E. 
Rep. 926 (Ind., App. Ct.). 

In view of this difference in the law it may well be asked whether our 
courts of equity will follow the English rule of enforcing only restrictive 
agreements. It must be clear that wherever, as in the Indiana case, the 


1 Tulk v. Moxhay, 2 Ph. 774. 

2 Austerberry v. Corporation of Oldham, 29 Ch. D. 750. 

8 Midland R. R. Co. v. Fisher, 125 Ind. 19 (covenant to fence); Fisher’s Executors 
v. Lewis, 1 Clark (Pa.) 422 (covenant to build); Gilmer v, R. R. Co., 79 Ala. 569 
(covenant to build flag-station) ; Sims, Covenants 148. 
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plaintiff may get damages for the breach of an affirmative agreement he 
must have also a right to specific performance, subject only to the ordinary 
limitations of equity in enforcing contracts which require affirmative acts on 
the part of the defendant. ‘Thus a covenant to build and repair a fence 
has been enforced specifically against a grantee of the covenantor on the 
ground that he was liable at law.* In these cases equity has concurrent 
jurisdiction, and they can accordingly be distinguished from the English 
cases, for while under the English view notice or absence of value is essen- 
tial to charge the defendant, here neither is of importance because he is 
already charged at law.° Of course wherever the covenant is such that it 
can run only in equity the rules of the English courts in regard to notice 
and value would apply. But it is doubtful whether even in such cases the 
American courts will confine themselves to the enforcement of restrictive 
agreements only. The basis of enforcing such agreements at all against the 
assignee must be that as he took the premises with full notice of the cove- 
nant, he probably paid less for them than would otherwise have been the 
case, and if he were now allowed to escape the obligation, he would be 
unjustly benefited at the expense of the covenantee.® It is hard to see 
why this argument does not equally apply to the enforcement of affirmative 
as well as negative covenants. It may be said that in the case of an affirma- 
tive covenant the promisee still has his remedy against the original promisor ; 
but it is at least doubtful whether the same be not true of a restrictive agree- 
ment.” A more probable explanation of the English rule is to be found in 
the hesitation which courts of equity for a long time felt in compelling a 
defendant to do affirmative acts in the performance of a contract. If the 
English rule can be regarded as arising from this erroneous notion of the 
power of a court of equity, and not as resulting from any peculiar circum- 
stances surrounding these covenants, there would seem to be no reason for 
adopting it in this country.® 


THE REQUIREMENT OF ACTUAL NOTICE TO NON-RESIDENT DEFENDANTS 
tN Divorce PRocEEDINGS. — Although it seems highly desirable that uni- 
form rules concerning the extra-territorial validity of divorce decrees should 
be applied in the various states, there exists in that branch of American 
law no little confusion, due to the conflicting conceptions which the different 
courts have held as to the real nature of divorce proceedings. The view 
formerly held in New York and a few other states that such proceedings 
are proceedings im personam requiring personal service within the state in 
order to affect the status of the defendant has been rendered untenable by 
a decision of the Supreme Court of the United States... The New Jersey 
doctrine, which has found considerable support in the courts of other 
states and among the text-writers,? apparently recognizes that the proceed- 
ings are not strictly 2 personam, but assumes that they partake to some 
’ extent of that character. Consequently, as is shown by a recent case, it is 


7 Countryman v. Deck, 13 Abb. New Cas. 110. 
Tbid. 

6 17 Harv. L. REv, 176. 
7 In re Poole & Clarke’s Contract, [1904] 2 Ch. 173. 

8 Bald Eagle, etc., R. Co. v. Nittany, etc., R. Co., 171 Pa. St. 284. See Lydick z. 
B. & O. R. R. Co., 17 W. Va. 428. 


1 Atherton vw. Atherton, 181 U. S. 155. 
2 Minor, Conflict of Laws § 94. 
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held that although the courts of the plaintiff's domicile have jurisdiction of 
that party’s status as of a ves, the fact that the other party’s status is neces- 
sarily concerned renders the proceeding a proceeding in personam to the 
extent of making actual notice of the pendency of the suit a necessity when 
such notice is possible. Davenport v. Davenport, 58 Atl Rep. 535 
(N. J. Ch.). Although it is difficult to support this rule as a requirement 
for jurisdiction, a distinction certainly exists between divorce proceedings 
and other proceedings zz vem, and on grounds of public policy such a 
requirement by legislation in each state might seem desirable. 

In the absence of any such legislation, however, the theory which seems 
based on the soundest reasoning makes no requirement of personal notice 
to the ngn-resident. Jurisdiction of the status of one of the parties is the 
only essential. It must be obvious that every sovereignty has power to 
determine the status of its own citizens, and that this power cannot be 
altered by the fact that the nature of the marriage relation is such that it is 
terminated by changing the status of one of the parties. In other words, 
divorce proceedings, in so far as they affect the status of the domiciled 
citizen, are proceedings 7” rem,® and all that is necessary to give them 
validity is that they shall not be taken without due process of law. With 
this qualification, as in the case of other actions i” rem, the laws regulating: 
the procedure and providing for substituted service may vary in the differ- 
ent states ; and in every case in which the plaintiff was actually domiciled 
in the state rendering the decree, the courts of other states, it is submitted, 
should inquire only whether the provisions of the local law for substituted 
service have been fully complied with. ‘This view, which is supported 
by the authority * of some decisions and of some text-writers, seems likely 
to prevail with the Supreme Court of the United States ; for in some very 
weighty dicta ® that tribunal has declared in effect that each state has power 
to prescribe the conditions on which divorce proceedings may be com- 
menced and carried on within its territory. . 


DoustE JEopARDY. — The Supreme Court of the United States has recently 
enforced the rule that one trial, save in certain exceptional cases, constitutes 
one jeopardy, and that a defendant, after a trial in one court, is protected 
by constitutional or common law prohibitions of double jeopardy, from 
being again tried for the same offense. Kepner v. United States, 24 Sup. 
Ct. Rep. 797. Mr. Justice Holmes, dissenting, contends that, within the 
meaning of the Constitution, there is but one jeopardy in one entire cause as 
carried through to its termination in a court of last resort. This interpre- 
tation, forbidding only a trial on a new and independent indictment for an 
offense for which the defendant has already been tried, enables an appeal 
at the instance of either party. Arguing that in regard to an appeal the 
rights of the prosecution and of the prisoner should be identical, he declares 
insupportable the theory of waiver, which justifies an appeal by the prisoner 
only. He believes a man cannot waive so fundamental a constitutional 
right as the protection against double jeopardy. 


8 Jn re Newman, 75 Cal. 213. 

4 Thompson ~ State, 28 Ala. 12. 

5 See Pennoyer v. Neff, 95 U. S. 714; Cheely v. Clayton, tro U. S. 701; Cool., 
Const. Lim., 6th ed., 499; 2 Bishop, Marriage, Divorce, and Separation § 152. 
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Although it may be difficult to square with strict rules of logic the pre- 
vailing theory of double jeopardy, and although legal technicalities are re- 
quired to explain some of its operations,’ yet it is to be remembered that 
the basis of the theory is not the doctrine of res judicata, but the pro- 
tection of the individual from harassing prosecutions. The double jeopardy 
of the Constitution is in the main the double jeopardy of the common law 
at the time of the adoption of that instrument, and seems to bear the con- 
struction given it by the majority opinion. Perhaps we have outgrown the 
necessity of such protection as it gives against the prosecuting officers ; 
but except where there have been statutory changes in states whose consti- 
tutions admit of them,’ the prosecution cannot appeal, and an appeal by 
the prisoner is dependent upon a waiver.® 

Whether a waiver of a constitutional or common law right is to be al- 
lowed should depend upon the purpose of that right and upon principles of 
public policy. Thus, while courts often refuse to permit a waiver of funda- 
mental rights in which the public has an interest as essential for the protec- 
tion of life and the proper conduct of trials, yet where the waiver results in 
nothing but benefit to the accused it is often allowed.* Because a waiver, 
in capital cases, of jury trial,® or of the legal number of jurors,® or of presence 
at the trial,’ might result in capital punishment at the instance of an incom- 
petent tribunal, it is forbidden. But, on the other hand, an accused may 
waive his right not to testify against himself, or the right of being confronted 
with witnesses,® or the right to a copy of the indictment,’ all of which are 
intimately connected with due process of law. Since a waiver of double 
jeopardy in case of conviction cannot injure the accused and may be for his 
great advantage in securing a proper trial and perhaps acquittal, no reason 
arising from public policy or from the purpose of the privilege would seem 
to forbid its exercise. 


THE DESIRABILITY OF A SINGLE CourT OF PATENT APPEALS. — To re- 
lieve congestion in federal litigation, the circuit courts of appeal were 
— established, and, subject only to the power of review on certiorari by the 
Supreme Court, were given final jurisdiction in patent cases. The creation 
of nine appellate courts, with no common superior gs to patent cases, 
naturally resulted in a conflict of decisions upon questions regarding the 
same patent. Thus the seventh circuit refused to adopt a decision of 
the eighth circuit upholding the validity of a patent ;* and on certiorari 
the Supreme Court declared that no obligation rests on one circuit to 
follow an adjudication in another.? Consequently, a circuit court of New 
York, in a recent suit for infringement, when confronted with a decision of 


1 See Mixon vz. State, 55 Ala. 129. 
2 See State v. Lee, 65 Conn. 7 

8 United States v. Sanges, 144 U. S. 310. 
4 6 Crim. L. Mag. 182. 

5 Harris v. People, 128 Ill. 55: : 
6 Thompson v. Utah, 170 U. S. 343, 353- 
7 Hopt v. Utah, 110 U. S. 574. 

8 Shular v. State, 105 Ind. 289, 298. ° 

® Lisle v. State, 6 Mo. 426. 


1 See Mast, Foos & Co. v. Dempster Mill Mfg. Co., 82 Fed. Rep. 327; Stover Mfg. 
Co. v. Mast, Foos & Co., 89 Fed. Rep. &33: 
2 Mast, Foos & Co, v. Stover Mfg. Co., 177 U. S. 485. 
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the Circuit Court of Appeals for the seventh circuit, and a later contrary 
decision, on the same facts, by the Circuit Court of Appeals for the second 
circuit, followed the Court of Appeals of its own circuit.2 idred v. Breit- 
wieser, 132 Fed. Rep. 251. ‘The result is that a patent which gives rise 
to rights and liabilities in Connecticut, New York, and Vermont may in 
Illinois, Indiana, and Wisconsin be a mere nullity. 

The only relief for this anomalous condition, at present, lies in review, 
upon certiorari or certification, by the Supreme Court. Although a cir- 
cuit court of appeals may certify its inability to decide an issue, the 
mere existence of contrary views in different circuits is not of itself 
sufficient ground for submission of a question to the Supreme Court.‘ 
That some remedy is needed is evident. The government, by conferring 
letters patent, grants exclusive enjoyment in one piece of property through- 
out the jurisdiction of the United States. The construction of this grant, 
which is matter for the courts, should be co-extensive with the right which 
it purports to confer. ‘The patentee, on the one hand, is entitled to 
complete protection, if he has justly been given a public grant. A patent, 
on the other hand, “ in a broad sense deals with and determines the rights 
of the public ;”’® if invalid, the public should have its invalidity recognized 
throughout the United States. Patent rights rest upon grounds of policy 
which ought not to be defeated by ineffective patent jurisdiction. 

The remedy of certiorari to the Supreme Court is inadequate, for the 
duration of a patent is too short to justify submission to the slow process of 
suits through circuit courts of appeal and the Supreme Court. ‘To secure 
prompt unanimity of decision upon the same patent as well as uniformity 
of principles guiding patent adjudication, the American Bar Association has 
cogently argued that the present jurisdiction of the nine circuit courts of 
appeal should be lodged in one court. It may be objected that such a 
plan will create a “class court,” and that judges, confined to patent 
cases, will become too technical in the application of the law. But patent 


law is sui generis, and should be administered by judges specially fitted for 
the work. The danger of undesirable technicality in adjudication is obviated 
by the plan of the Bar Association, which provides for only one permanent 
justice assisted by circuit judges appointed for the term of six years. 


LIMITATIONS OF THE DOCTRINE OF CONSTRUCTIVE NOTICE By PossEs- 
sion. — The theory upon which courts proceed in holding possession to be 
constructive notice of whatever rights the occupant may have in the premises 
is that possession, being prima facie evidence of some interest in the land 
by the tenant, should normally place a purchaser upon his guard and lead 
him to investigate the extent and nature of such interest. Any failure on 
his part to make inquiry is, therefore, regarded as an exhibition of negli- 
gence or bad faith which ought to place him in no better position than that 
of a purchaser with full knowledge of the adverse claim.’ In some juris- 


8 But see Pelze v. Geise, 87 Fed. Rep. 869. 

4 Columbia Watch Co. v. Robbins, 148 U. S. 266. 

5 Jenkins, J., in Electric Mfg. Co. v. Edison, etc., Light Co., 61 Fed. Rep. 834, 837. 

6 See Report of Committee on Patent, Trade-mark, and Copyright Law, 26 Reports 
of Am. Bar Ass. 460 (1903). 
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dictions, however, this doctrine has been extended to cases hardly within its 
reasoning. For example, it has been decided in Michigan that possession 
by one tenant in common is constructive notice of an unrecorded convey- 
ance to him from his co-tenant, as against a subsequent mortgagee of the 
latter who had no actual notice.? Taking for granted the proposition that 
possession under a contract to purchase is constructive notice of the pos- 
sessor’s rights, it is argued that the rule cannot be altered by the fact that 
such possessor holds also a present record interest in the land. The 
Supreme Court of Texas, apparently disregarding a former contrary deci- 
sion in its own jurisdiction,’ has recently reached the same conclusion. 
Collum v. Sanger Bros., 82 S. W. Rep. 459- 

If the reasoning of these cases is correct it must be equally applicable to 
an unrecorded release by the remainderman to a tenant for years, for life, 
or in tail against a subsequent vendee, mortgagee, or judgment creditor of 
the remainderman without actual or record notice of the conveyance. And 
the question is squarely raised whether possession which may be explained 
under a right appearing of record should be constructive notice of another 
and different right. As the object of the registry system is to facilitate 
transfers of land by protecting those who deal with the owners of the record 
title, the purchaser ought, unless there is some potent reason to the contrary, 
to be able to rely upon the record. ‘Therefore, when his search reveals an 
instrument entirely consistent with the possession of the tenant, he should 
be permitted to consider it a complete explanation.* Under such circum- 
stances he certainly is not acting negligently or in bad faith. Evidently one 
of the parties must suffer from the wrongful act of the original grantor, but 
justice demands that it should not be the wholly innocent party. Since the 
difficulty was made possible by the laches on the part of the tenant in fail- 
ing to have his conveyance recorded, he should suffer the consequences. 


IMPUTED NEGLIGENCE IN THE CASE OF A GRATUITOUS PASSENGER. — 
It is generally settled that a passenger in a public conveyance does not so 
identify himself with the carrier that the latter’s negligence, contributing to 
the passenget’s injury, prevents his recovery from a negligent third party. 
The position of a gratuitous passenger in a private conveyance not con- 
trolled by his own servant, though seemingly based upon similar principles, 
is perhaps more in dispute. Many cases of the sort, apparently involving 
imputed negligence, have in reality gone off upon other grounds. For 
example, the passenger himself may be negligent in permitting an incom- 
petent person to drive him. More frequently a plaintiff is guilty of actual 
negligence at the time of the accident ; for if he has any control over his 
host or his driver he is not absolved from a duty to take reasonable care in 
noticing and pointing out dangers.” 

But for imputed negligence itself we find a well-recognized field in cases 
of joint enterprise. Familiar instances are where a number of men hire a 


2 Weisberger v. Wisner, G5 Nex. 669 Mich. a 
8 Allday v. Whitaker, 66 
4 Palmer v. Bates, 22 Minn. io May v. Sturdivant, 75 Iowa 116; Plumer v. 
Robertson, 6 Serg. & R. 179 (Pa.) ; Staples v. Fenton, 5 Hun 172. 


1 Little v. Hackett, 116 U. S. 366. 
2 Whitman v. Fisher, 98 Me. 575; Allyn v. Boston, etc., R. R. Co., 105 Mass. 77. 
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barge for an excursion, or where they are using a team for their own pecu- 


niary profit, not for that of their employer, in moving furniture.* In such | 


an undertaking each is authorized to act for all with respect to the means 
employed in executing the common purpose.‘ Each, as principal, has a 
corresponding right of control and direction. From this community of 
interest and control it may easily and justly follow that one of the partici- 
pants impliedly assumes a liability to third persons for the negligence of his 
fellows, and at the same time a disability to sue for injuries to which they 
have contributed.’ The sole basis for imputed negligence so called would 
then seem to be some such privity as that existing between principal and 
agent, one dependent upon an express appointment or upon. an appoint- 
ment implied from such an interest and control as may properly make 
one responsible for the negligent acts of another.* In Michigan, although 
contributory negligence is still imputed to the ordinary gratuitous passenger, 
in line with the now overruled English case of Thorogood v. Bryan,’ a re- 
cent decision in that jurisdiction, recognizing that such imputation of negli- 
gence is founded upon a “ fiction” of agency, refuses to impute to a child 
the negligence of its driver, for the excellent reason that an infant is inca- 
pable of having an agent. Hampel v. Detroit, etc., Ry. Co., 100 N. W. 
Rep. 1002. Consistency would appear to demand that the adult passenger 
in Michigan and wherever contributory negligence is imputed be liable 
directly, upon this doctrine of agency, for his driver’s negligence. These 
two results, the liability and the disability, seem inseparable in any case of 
imputed negligence. It is difficult to conceive of such a privity as will 
bring about the one and not the other.® If the negligence of A is to be 
treated as the negligence of B it must be so treated for all purposes. 

The majority of courts, however, fail to find any privity or agency in the 
usual case of a gratuitous passenger and his host or driver.’ They are 
coming to treat in the same way the gratuitous passenger and his host, the 
paying passenger and his carrier, and the infant and his custodian. Con- 
sequently in each of these cases where they find no such privity as should 
directly tax the one for the other’s fault he is not indirectly taxed by means 
of imputed negligence for the other’s contribution. 


ForeicN StaTuTes oF Limitation.—The courts of one state will 
enforce a right acquired in another state, but in so doing will apply their 
own law of remedies. Since a statute of limitations is generally held to 
affect the remedy and not the right, in a suit on a right acquired in another 
state, the statute of limitations of the forum will be applied.’ If, however, 
in the jurisdiction in which the right is acquired, the rule of law is that the 
statute of limitations destroys the right as well as the remedy, no action will 
lie in another jurisdiction after it is barred in the jurisdiction in which 


8 Cass v. Third Ave. R. R. Co., 47 N. Y. Supp. 356. 
_ 4 See Koplitz v. City of St. Paul, 86 Minn. 373. 

5 Stroher v. Elting,97 N. Y. 102; see Elyton Land Co, v. Mingea, 89 Ala. 521, 529. 

® The Bernina, L. R. 13 App. Cas. 1, 16. 

78C. B. 115. 

8 Beach, Contrib. Neg. § 103 ef seg. 

® Union, etc., R. R. Co. v. Lapsley, 51 Fed. Rep. 174; Cunningham z. City, 84 Minn. 
21. Contra, Prideaux v. City, 43 Wis. 513. 
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the right arose.?_ When suit is allowed upon a foreign right, although the 
foreign statute of limitations has run against it, on the ground that the 
statute affects the remedy only, one feels that justice has been sacrificed to 
a theory. Enactments have therefore been passed in most states refusing 
a remedy in their courts in suchacase. The objection to a suit of that 
kind is especially forcible when the right arises solely under a statute of the 
foreign jurisdiction. In that case, the courts, without the aid of legisla- 
tion, have generally made a distinction. If the statute giving the right 
contains a proviso that action on the right must be brought within a given 
time, it cannot be brought after that time in any jurisdiction. This pro- 
vision of limitation is regarded as a condition or qualification of the right, 
determining its nature and extent, and affecting the right into whatever 
court it is taken. Such a provision of limitation need not be contained in 
the same section of the special statute,* but it must be a special limitation 
upon the action or class of actions contained in that statute, and not merely 
a limitation applying to the whole body of actions generally. Where, how- 
ever, a statute gives a right under certain circumstances, which circumstances 
have occurred, and thereafter a retroactive statute is passed limiting the 
time within which any suit may be brought, it can hardly be said that this 
limitation, though made applicable to the right in question, is a qualifica- 


_ tion of that right at the time it came into existence. However, it has been 


recently decided that in this case, also, the 2x /oci will govern. Davis v. 
Mills, 194 U. S. 451. The court reached its decision by holding that the 
limitation was of the kind which destroyed the right. Had the right in 
question been a common law right, and the statute of limitations a general 


_ one, the court would undoubtedly have held that the limitation affected not 


the right but only the remedy. Since it could not be regarded, however, 
as a qualification of the right when created, there seems no logical reason 
for holding the reverse of this merely because the right arose under statute, 
and the limitation was made particularly applicable to it. Though the 
result is illogical, it nevertheless strikes one as desirable that recovery 
should be forbidden on a statutory right which is expressly barred by 
statute in the state which gave it. Having in mind the distinction already 
made in regard to statutes containing a proviso of limitation, the court may 
have felt that the present further step presented no very serious difficulty. 
The result of the authorities, therefore, would seem to be that in all cases 
where a statute gives a right unknown to the common law, and either in 
this statute or elsewhere a special period of limitation is placed for that 


right or class of rights, that limitation will be enforced wherever suit is 
brought. 


RIGHT OF THE DEVISEE OF A MorTGAGED EstTaTE TO Exon- 
ERATION OUT OF PECUNIARY LeGacrEs.—In marshalling the assets of a 
decedent for the payment of debts and legacies the rule that the personal 
estate is the natural primary fund for the payment of debts contracted by 
the deceased is universally recognized. Some limitations to this rule have 
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grown up however.. One of these, the holding of mortgaged land which 
has come to a devisee primarily liable for the mortgage debt, is discussed 
in a recent article in the Virginia Law Register. Zhe Equitable Doctrine 
of Marshalling the Assets of a Decedent's Estate for the Payment of Debts, 
by C. B. Garnett, 11 Va. L. Reg. 175. That the mortgagee in such 
cases may, in the absence of statutes, resort to the personalty for the pay- 
ment of the debt is not questioned.? When he does this, however, to the 
detriment of pecuniary legatees, equity gives those legatees a claim on the 
estate to the extent to which funds, otherwise theirs, have been applied in 
discharging the debt. This has long been settled in England.’ At present, 
in that country, the matter is to a large extent covered by statutes.* The 
English doctrine is generally followed in the United States,’ though not 
universally. 

It would seem that the prevailing view is not wholly unassailable. It is 
not altogether easy to see the grounds on which the courts have taken the 
mortgage debt out of the class of other debts. In the case of a vendor’s 
lien on land devised it has been held that pecuniary legacies may be en- 
croached upon for the exoneration of the land and that the legatees do not 
thereby gain the right to be repaid out of the land.® For the purpose of 
deciding which of two objects of a testator’s bounty is to be preferred to 
the other, the distinction between the devisee of land for which the testator 
has not paid and the devisee of land on the security of which he has ob- 
tained a loan seems somewhat fine. Moreover, the early decisions appar- 
ently proceeded upon the assumption that as against the pecuniary legatee 
the devisee of a mortgaged estate had the equity of redemption only.’ 
It would seem to follow that he should have no more as against the re- 
siduary legatee. Yet the courts -hold that as against the residuary legatee 
the devisee is to be preferred.* The doctrine under discussion, although 
followed, has been frequently criticised by English courts. In a compara- 
tively recent case, while the court regarded the rule as too well settled by 
authority to be changed, it was pointed out that there seems to be no real 
reason for holding that the devisee of mortgaged land is less entitled ‘to 
preference than the pecuniary legatee, both being at least equally objects 
of the testator’s intended bounty.® In the United States there are a few 
decisions holding that unless the testator has expressed a contrary inten- 
tion a devisee of mortgaged real estate is entitled to have the mortgage 
discharged out of the personal estate even though the latter is insufficient 
to pay general pecuniary legacies.’° It would seem as a matter of logic 
that this view is to be preferred to that of Mr. Garnett, who supports the 
doctrine followed by the weight of authority. 


MopDERN VIEWS OF CHAMPERTY AND MAINTENANCE. — The first definite 
recognition of champerty and maintenance in English law is found in a 
series of statutes of Edward I., making them criminal offenses.!_ The object 
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was to prevent intimidation of the courts by the great lords, who by enlisting 
in suits in which they had no proper interest, overawed courts and juries, 
and perverted ‘‘ the remedial process of the law into an engine of oppres- 
sion.” ? Although under modern conditions this danger of intimidation 
has passed away, still “the public advantage, even with powerful and incor- 
ruptible courts, of ‘letting sleeping dogs lie,’”* and the public necessity of 
discouraging “the traffic of merchandising in quarrels, of huckstering in 
litigious discord,” * demand as strongly as ever the condemnation of these 
practices. The immense volume of our present-day personal accident liti- 
gation, however, might serve to suggest that this consideration has not always 
been borne in mind by the courts. 

Champerty and maintenance have been discountenanced in three ways: 
(1) as crimes, (2) as torts, giving a right of action, aside from that for malicious 
prosecution, based on the right to freedom from molestation by suit, and (3) 
as illegal acts sufficient to render contracts involving them unenforceable. As 
criminal offenses they are obsolete,® nor is the action for damages common. 
The practical modern interest, therefore, centers in their possible effect upon 
the legality of contracts. A contract by an attorney to prosecute an action at 
his own expense, in behalf_of his client, for a share of the proceeds of the 
suit, is the typical modern case. Such a contract, of course, falls exactly 
within the old definition of champerty ; and the English courts, even though 
the attorney, in the utmost good faith, agree to take the righteous cause of 
a penniless client for a contingent fee of ten per cent of the recovery, refuse 
to enforce it.” By American courts, on the other hand, all such contracts 
are usually enforced, but on various theories.’ Some courts, looking only 
at the old statutes, and seeing that the danger of intimidation of the courts 
does not exist in the United States, reject the whole doctrine. Such a 
view was expressed in the recent case of Smits v. Hogan, 77 Pac. Rep. 390 
(Wash.). Others recognize the illegality of champerty and maintenance at 
common law, but evade the logical result wherever possible by technical 
distinctions. For example, if the attorney agree to pay the costs of the 
suit, the contract is champertous ; ; if he agree to prosecute the action at the 
client’s expense, for a contingent fee, it is not champertous.® And in Massa- 
chusetts, if the attorney stipulate for one-fourth of the proceeds, the con- 
tract is champertous ; if he is to receive an amount equal to one-fourth of 
the proceeds, it is good.” 

Thus both English and American courts, while taking opposite views, 
seem to have this in common, that they ignore the vital question as to 
whether or not the particular contract under consideration is in reality 
against the public interest, as being vexatious and tending to promote strife, 
or as being extortionate and unconscionable. Unless it is against public 
policy for one or the other of these considerations, there would seem to be 
no reason for not enforcing it. ‘This position has been taken in British 
India, and approved by the Privy Council.” 


2 2 Cooley, Bl. Com., 3d ed., bk. IV, 135. 
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Ricuts aND Liapitities or Executors. — The necessity for some 

legal means by which the claims of a testator could be collected and his 
debts paid was met in the Roman law by the fiction that the testator’s legal 
persona in which were vested all his rights and obligations, was continued 
in the heir. In the English law the practice of making sealed instruments 
run from the obligor and his heirs to the obligee and his heirs, only par- 
tially relieved the difficulty. The courts in the early cases finally solved it 
by regarding the executor as “the attorney of the deceased,” * and the 
goods as being “dona testatoris and only in custodia executoris.”* The use 
of the term executor and such other terms as gardiator, procurator, and 
dispensator, seem to suggest a mere power to carry out the wishes of the 
testator. On this theory the authority of the executor over the personalty 
might well be regarded as analogous to the power, sometimes possessed by 
him, to dispose of the realty held by the heir or devisee. In neither case is 
title in the executor. 

Either the fiction that the executor continues the legal ersona of the 
deceased, or the coaception of the executor as the donee of a power, ex- 
plains the limitations on his authority. Under the former theory, he is 
like a corpoiation so/e with enumerated powers. His duty is to collect 
and distribute the estate. Accordingly, he cannot sue for the personal 
wrongs to the testator, not prejudicial to the estate. Neither can he make 
contracts,° nor continue a partnership of the deceased, even for the benefit 
of infant children, without incurring personal liability to creditors.6 The 
same result is reached on the view that the executor is merely empowered 
to administer the estate, for he can do no act beyond the scope of his 
authority. 

Without resort to one of these fictions it would seem impossible to ex- 
plain not only these cases but also the following well-settled propositions. 
First, one incapable of holding property may be made an executor.’ 
Second, on the one hand, property held as executor is not forfeited by 


sentence of outlawry ;* and cannot be taken upon execution against the 


executor as an individual ;* nor does it pass to his assignee in bankruptcy.” 
On the other hand, the executor’s own property is not liable for the debts 
of the testator." Third, a particular estate, held by the executor as ex- 
ecutor, does not merge in the fee acquired by him as an individual.’ 
Fourth, chattels bequeathed to an executor, are held by him in his repre- 


. 1 See Prof. Langdell in 4 Harv. L. REv. 101; see also Maine, Ancient Law sth ed. 
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_ 2 Gargraffe’s Case, 14 H. 6 f. 146 cited in 3 Bulst. 1, 24. 
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sentative capacity, until election to take as legatee."* Fifth, the rights of 
an executor vest at the death of the testator, so that he may sue for subse- 
quent trespasses committed before his approval by the court. Finally, on 
a claim against the estate, the executor must be sued as executor. 

The doctrine of dual personality was lately applied in New York, where 
an executor sued both individually and in his representative capacity was 
permitted to be represented by two counsels. Roche v. O’ Connor, 95 N.Y. 
App. Div. 496. This fiction is also used by Mr. Justice Holmes to ex- 
plain the rule which makes residuary legacies general rather than specific." 
Formerly the executor was entitled to the residue, not “as legatee of 
those specific chattels, but because he represented the testator, and there- 
fore had all the rights which the testator would have had after distribu- 
tion.” * Although the residue, to-day, is usually bequeathed specifically, 
its character as a general bequest is retained. 


RECENT CASES. 


AGENCY — LIABILITY OF PRINCIPAL TO THIRD PERSONS IN TORT — RESTRICTION 
OF CHOICE TO LICENSED CLAss. — In an action against the defendant for the tort of 
his mine manager, the defendant set up that he was excused from such — by the 

rovisions of a statute enacting that such managers be hired only from a class licensed 
f the state. é/d, that the statute furnishes no defense. Fulton v. Wilmington, etc., 

0., 37 Chic. Leg. News 75 (U.S. Circ. Ct., N. D. IIl., 1904). 

The law of England has long since been settled in accord with this holding. Martin 
v. Zemperley, 4 6. B. 98. In the United States the few cases that have been found 
are in conflict. On one side is the present decision, following a previous tendency of 
the Illinois state courts. Cf. Consolidated, etc., Co. of St. Louis v. Seniger, 179 lll. 370. 
Squarely opposed is a Pennsylvania decision, holding a state statute, which expressl 
attempted to impose the liability contended for in the principal case, unconstitutional. 
Durkin v. Kingston Coal Co., 171 Pa. St. 193. The decision of the circuit court seems 
right. The restriction of the employer’s choice to a licensed class modifies no factor 
which led the common law to impute to the master the tort of his servant. Power of 
control, not latitude of selection, is the criterion of his obligation. The employer’s 
right to supervise, direct, and discharge for disobedience or incompetency remains 
unabridged. So should his liability. 


BANKRUPTCY — DISCHARGE— INTERPRETATION OF STATUTE. — The amendment 
of 1903 to the Bankruptcy Act of 1898, in amending § 14 b, provides that “ The judge 
shall . . . discharge the applicant unless he has (5) in voluntary proceedings been 
granted a discharge in heahrentes within six years.” A bankrupt applied for a dis- 
charge in involuntary proceedings. It was objected that, as he had been granted a 
discharge in voluntary proceedings within six years, he could not, under the clause 
quoted, be granted.a discharge in the present proceedings. /Y/e/d, that the objection 
must be sustained. Matter of Neely, 12 Am. B. Rep. 407 (U.S. Dist. Ct., S. D. N. Y.). 

As the other clauses in § 14b apply to present proceedings, both voluntary and 
involuntary, the fact that the fifth clause begins with the words “in voluntary proceed- 
ings ” would naturally indicate an intention that those words also should be construed 
to apply to present rather than to former proceedings. The court’s decision seems 
doubtful also on principle. The recent inden in America has been to give debtors 
a discharge whenever their creditors force them into bankruptcy. 18 U. S. Stat. at 
Large, part 3, c. 390, p. 180. If the creditor gets the benefit of an equal distribution 
of the assets, it seems just that the debtor should be freed from the handicap of debt, 


18 Garrett v. Lister, 1 Lev. 25; see also Dyer 277 b. 

4 Holmes, Common Law 344. 

15 The law allowing the executor to take the residue, when not otherwise disposed 
of, was changed by the St. 11 Geo. 4 and 1 Wm. 4, c. 40. 
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particularly when he took no part in instituting the present proceedings. The con- f 
struction contended for would apparently fulfill the object of the amendment in pre- 
venting frequent voluntary proceedings quite as well as that adopted by the court. It 
would therefore seem that an interpretation contrary to the tendency of American 
legislation and to obvious justice to the debtor should not have been adopted unless 
warranted by less ambiguous language than that used. 


BILLs AND NoTES — ALTERATIONS — LIABILITY OF NEGLIGENT PARTY FOR 
FRAUDULENT ALTERATIONS. — The plaintiffs signed a check drawn by one of their 
coexecutors, leaving spaces permitting of easy alteration. The drawer, after presenta- 
tion, filled in the blank spaces, and the bank paid the check for the raised amount. 
Held, that the bank is not liable for the extra amount of the check thus fraudulently 
altered. Marshall v. Colonial Bank of Australia, 29 Vict. L. Rep. 804. 

The Australian court followed Young v. Grote, 4 Bing. 253, which, if not overruled 
in terms, is discredited in England. For a discussion of the principles involved in the 
case, see 17 HARV. L. REV. 143. 


CHAMPERTY AND MAINTENANCE— GENERAL POLICY OF THE MODERN LAW. — 
. The defendant, an attorney, made a contract with a client whereby the defendant was 
to bring and prosecute, at his own expense, an action by the client against the plain- 
tiff, a physician, for malpractice, and was to receive one third of the amount recovered. 
The action was brought and resulted in a me. aon against the client for costs. The 
plaintiff then brought this action to recover the attorney’s fees and costs incurred in 
defending the former action, by way of damages for the champerty and maintenance 
of the defendant’s contract with his client, in consequence of which the former suit 
was brought. Aé/d, that the plaintiff cannot recover. Smuts v. Hogan, 77 Pac. Rep. 
390 (Wash.). See NOTES, p. 222. 


CONFLICT OF LAWS — JURISDICTION FOR DIVORCE — EXTRA-TERRITORIAL 
VALIDITY OF DECREES GRANTED WITHOUT ACTUAL NOTICE TO DEFENDANTS. — 
A divorce was granted in Missouri after service by publication upon the defendant, a 
non-resident, who received no actual notice of the institution of the suit. Aé/d, that 
the decree is not valid in New Jersey. Davenport v. Davenport, 58 Atl. Rep. 535 
(N. J., Ch.). See NoreEs, p. 215. 


CoNnFLICT OF LAWS — MARRIAGE — CAPACITY OF PARTIES DECIDED BY LAW 
OF PLACE OF CELEBRATION. — The statutes of Rhode Island made a guardian’s 
written consent requisite for obtaining a marriage license and also provided that all 
contracts made by a ward should be void. A Rhode Island man, under guardianship, 
married a Rhode Island woman in Massachusetts, without the consent of his guardian. 
Held, that, whether a marriage so celebrated in the state would be valid or not, this 
one, as it was lawfully celebrated in Massachusetts, must be regarded as valid. Zx 
parte Chace, 58 Atl. Rep. 978 (R. 1). 

This is a decision of a new jurisdiction on a question on which there is a square 
conflict of authority. The general rule in this country is that a marriage, valid where 
celebrated, is valid everywhere, even if it would have been invalid if performed in the 
domicile of the parties. Commonwealth v. Lane, 113 Mass. 458. In et the law 
formerly was the same. Dalrymple v. Dalrymple, 2 Hag. Con. 54. But it is now 
settled in England that the law of the domicile of the parties determines the capacity 
to marry. Sottomayor v. De Barros, 3 P.D.1. The English view has some support 
here, but most of the cases can be brought within the admitted exception that such 
foreign marriages will not be recognized if against the policy of the law or contrary to ° 
good morals. See Commonwealth v. Lane, supra. The doctrine of the principal case 
seems preferable to the English view, which is apt ee to result in marriages 
being held good in some countries and void in others. Cf Brook v. Brook,g H. L. 
Cas. 193. The American view accords with the earlier cases, and greatly lessens the 
probability of such disastrous conflicts. 


ConFLict oF LAws— RIGHTS OF FOREIGN CORPORATIONS — CORPORATIONS 
FoRMED IN ONE STATE TO TRANSACT BUSINESS IN ANOTHER.—A company in- 
corporated under the laws of Kansas was given by its charter no powers other than 
that of dealing in real estate in Oklahoma. /é/d, that the corporation will not be 
recognized in Oklahoma. Myatt v. Ponca City, etc., Co., 78 Pac. Rep. 185 (Okla.). 

It is the general rule that corporations formed under the laws of one state may 
carry on business in another. Bank of Augusta v. Earle, 13 Pet. (U.S.) 519. This 
rule includes corporations which, though authorized to act in the states in which they 
are chartered, transact the greater part of their business elsewhere. Hanna and Fin- 
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ley v. International Petroleum Co., 23 Oh. St. 622. Some courts have made no excep- 
tion in cases in which the corporations were authorized to do nothing in the states 7 
which they were created. Lancaster v. Amsterdam wep pia Co., 140 N. Y. 57 
The view taken by the court in the principal case that the doctrine of comity does not 
require that one state should be given unlimited power to dispose of the franchise of 
acting as a corporation in another seems sound, however, and is supported by some 
authority. A/7// v. Beach, 12 N. J. Eq. 31. It would seem, moreover, that the facts in 
the case are not essentially different from those upon which a Kansas court has held 
that a foreign corporation empowered by its charter to act anywhere except in the 
state of its creation is not entitled to recognition. Land, etc., Co. v. Commissioners of 
Coffey County, 6 Kan. 245. 


CONTRIBUTORY NEGLIGENCE —IMPUTED NEGLIGENCE — GRATUITOUS PASSEN- 
GER. — The plaintiff, an infant, was injured through the concurrent negligence of the 
defendant company and of the driver of the team in which she was riding. é/d, that 
the negligence of the driver is not to be imputed to the infant so as to prevent recovery. 
Hampel v. Detroit, etc., Ry. Co., 100 N. W. Rep. 1002 (Mich.). See NorEs, p. 219. 


- Costs — SECURITY FOR Costs— BonpD oF Non-REsIDENT. — A litigant, required 
to give security for costs, offered the bond of a foreign guaranty company which kept 
property within the jurisdiction for the sole purpose of securing its liabilities. The 
court, although admitting the bond was good security, refused it on the ground that as’ 
a matter of lawa bond of a foreign company could not be accepted. Ae/d, that the 
bond should be accepted, since each case must be decided on its own merits. Aldrich 
v. British, etc., 53 W. R. 1 (Eng,, C. A.). 

Although this question does not seem to have arisen often in England, previous de- 
cisions have taken the opposite view, that the bond of a non-resident was not good 
security for costs even though he had —_— within the jurisdiction. Avight v. 
DeBlaquier, t Ir. Eq. 375. Inthe United States such a question does not often come 
up, as, by statute in many states, a surety must be a resident. Even where there is no 
such statutory provision, the same result has been reached on the ground of the diffi- 
culty in ascertaining the solvency of the foreign surety, and also in proceeding against 
him in case of the principal’s default. Snedicor v. Barnett, 9 Ala. 434. These reasons 
are valid where the surety has no property within the state ; but where he has sufficient 
assets there to warrant the court in accepting his bond save for the fact that he is a 
non-resident, there seems to be no good reason for rejecting it under an arbitrary rule 
of ag as his property may be reached to satisfy any claim. See Pennoyer v. Neff, 
95 U.S. 714. 


COVENANTS RUNNING WITH THE LAND—FENCING—RIGHT TO RECOVER 
AGAINST ASSIGNEE OF COVENANTOR.— The plaintiff transferred land to a railroad 
company by a deed in which the latter covenanted to build and maintain fences alon 
the whole extent of the land granted. The railroad company assigned to the defend- 
ant, who failed to perform these covenants. The plaintiff sued the defendant for 
breach of covenant. e/d, that the plaintiff may recover. Chicago, etc., Ry. Co. v. 
McEwen, 71 N. E. Rep. 926 (Ind., App. Ct.). See NorEs, p. 214. 


CRIMINAL LAW—DovuBLE JEOPARDY—CONTINUOUS OFFENSE.— The defend- 
ant, who had been convicted and fined for engaging in the business of procuring 
laborers for employment outside the state without having paid the annual license tax 
required by law, was indicted in the same year for continuing the offense after the 
conviction. ée/d,that the conviction is a bar to further prosecution during the current 
year. State v. Roberson, 48 S. E. Rep. 596 (N. C.). 

The general rule forbidding double jeopardy, when applied to continuing offenses, 
is that a conviction is a bar to a subsequent indictment which charges commission of 
the offense during any time prior to the finding of the first indictment, at least where 
the first indictment did not charge the offense within specified dates. People v. Cox, 
107 Mich. 435. This seems fairly to imply that if the offense were continued after 
conviction it would be again indictable. A few cases hold this directly. State v. 
Judge, 43 La. An. 1119; Gormley v. State, 37 Oh. St. 120; see Dixon v. Corporation of 
Washington, 4 Cranch (U. S.) 114. Moreover the principal case seems questionable 
on principle as well as on authority. The court was doubtless influenced by the fact 
that the minimum fine equalled the amount of the tax. But it is difficult to see how 
the punishment of what had been illegal could make the continuance of it legal. A 
license implies permission from the proper authorities, and the defendant could not 
legally engage in the business until he had received that permission. Continuing 
to do so after conviction should have been considered a new offense. 
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CRIMINAL LAw—DovusLE JEopPARDY— RIGHT OF STATE TO APPEAL. — The 
laintiff in error was tried for embezzlement by a magistrate’s court in the Philippine 
Tends and was acquitted. An act of Congress applying to the islands prohibited 
double jeopardy. The prosecution sought an appeal on the ground that it was allowed 
under the Spanish interpretation of double jeopardy. é/d, that an appeal does not 
lie. Holmes, J., dissented. Kepner v. United States, 24 Sup. Ct. Rep. 797. See 
NOrEs, p. 216. 


DAMAGES — EXEMPLARY — PLAINTIFF ENTITLED AS MATTER OF RIGHT. — 
Held, that when the defendant’s trespass is willful, wanton, or malicious, it is the jury’s 
duty to assess exemplary damages, since such damages are not merely punitive, but 
poe ae , vindication of a private right. Beaudrot v. Southern Ry. Co., 48 S. E. Rep. 
I ( oye 

Exemplary damages are to be wwe 4 distinguished from damages imposed for the 
indignity or mental suffering inflicted by a wanton or malicious tort. Courts which 
deny a right to the former freely accord the latter. Smith v. Holcomb, 99 Mass. 552. 
And where the former are awarded, instructions that they be assessed in addition to 
the latter are unexceptionable. Sonelli v. Bowen, 70 Miss. 142. It would, therefore, 
seem that exemplary damages, if allowed at all, should be regarded as solely punitive ; 
for the plaintiff's right to be compensated for the aggravating elements of wantonness 
or malice has already been amply vindicated; and he can accordingly hardly be heard 
to complain if the imposition ob such damages be left to the discretion of the jury. See 
Webb v. Gilman, 80 Me. 177. The South Carolina court itself has held that when ex- 
emplary damages are assessable, evidence of the defendant’s pecuniary means is ad- 
missible,—a position somewhat difficult to reconcile with the theory that these 
damages are compensatory. owe v. Moses, 9 Rich. (S. C.) 423. The principal case 
has since been followed by the same court. See Poulnot v. The Western Union Tele- 
graph Co., 48 S. E. Rep. 622 (S. C.). 


ELECTIONS —ILLEGAL VOTES— APPORTIONMENT. — In an election for a count 
official, the returns from one township indicated the presence of six illegal votes. It 
was impossible to determine for which of the candidates these votes had been cast. 
The appellant filed a petition to contest the election. ée/d, that the illegal votes 
should be apportioned between the candidates in the proportion that the vote of each 
bears to the whole number of votes cast. Choisser v. York, 71 N. E. Rep. 940 (IIl.). 

There are three methods of dealing with this question: First, accept the returns 
without alteration. Lx parte Murphy,7 Cow. (N. Y) 153. Second, adopt the method 
of the principal case. People v. Cicott, 16 Mich. 283. ‘Third, reject the returns con- 
taining illegal ballots, and, if necessary, order a new election. Attorney General v. 
McQuade, 94 Mich. 439. The first view, if followed, would give undue electoral weight 
to the township from which the illegal returns came in comparison with other town- 
ships. The second method would obviate the difficulty of the first by cutting down the 
vote to its correct numerical basis; but, as between the candidates, where the election 
is in doubt, the injustice would remain; for a mere apportionment of the illegal votes 
could not change their relative positions. Under ek circumstances the better plan 
would be to reject the returns and order a new election. This would do justice as 
roe er candidates, carry out the will of the people, and take away the incentive 

or frau 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS, AND DUTIES— RIGHT TO 
REPRESENTATION BY Two CouNSEL.— He/d, that where an executor is sued both 
individually and in his representative capacity, he is entitled to be represented by two 
counsel. Roche v. O’Connor, 95 N. Y. App. Div. 496. See NorEs, p. 224. 


EXTRADITION — INTERSTATE EXTRADITION — DEFENSE OF STATUTE OF LIMI- 
TATIONS. — The petitioner was held under an extradition warrant for a crime commit- 
ted five years previously. In habeas corpus proceedings it was proved that in the 
demanding state an indictment must be brought within two years of the commission of 
the offense, except in the case of persons fleeing from justice. The petitioner had not 
spent two years in that state since the crime. Held, that the prisoner may be ex- 
tradited, irrespective of the motive with which he left the demanding state. In re 
Bruce, 132 Fed. Rep. 390 (Circ. Ct., Dist. of Md.).  * 

The words “ fleeing from justice” in extradition statutes do not require willful or 
conscious flight. /n re White, 55 Fed. Rep. 54. There seems little reason for a dif- 
ferent reading of similar phraseology in criminal statutes of limitation, since the im- 

rtant fact in either case is that the accused consciously puts himself outside the 
jurisdiction. Yet the consciousness of flight is generally considered necessary in this 
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case. United States v. O’ Brian, 3 Dill. (U. S. C. C.) 381; see Streep v. United States, 
160 U. S. 128. But upon extradition proceedings the inquiry is mainly whether the 
defendant is substantially charged with crime and is a fugitive from justice in the sense 
of the extradition statutes. Roderts v. Reilly, 116 U.S. 80. He is substantially charged 
in the federal court, although the indictment shows that the statute of limitations has 
run; for the statute constitutes a mere defense of fact for the jury. United States v. 
Cook, 17 Wall. (U. S.) 168. It follows that the accused may only show by this defense 
in extradition proceedings that he was within the demanding state for the statutory 
period, and hence did not leave it as a fugitive from justice as that phrase is interpreted 
in the extradition laws. 


HIGHWAYS— RIGHTS AND REMEDIES OF ABUTTERS— ACTION BY SPECIALLY 
ASSESSED PROPRIETOR. — The plaintiff, a landholder, who had been specially assessed 
for the repair of a contiguous road, sued the members of the board of local improve- 
ments, alleging that they corruptly caused to be laid a pavement inferior to that ex- 
pressly required by the ordinance, and that the property of the plaintiff was bess 4 
decreased in value. ée/d, that a demurrer to the declaration should be overrul 
Gage v. Springer, 71 N. E. Rep. 860 (IIl.). 

At common law, one cannot recover for a default causing damage similar in kind 
though different in degree to the public. Payne v. Partridge, 1 Salk. 12. In the 
present case it is admitted that there would ordinarily have been no action, even though 
the officials, in contravention of an express ministerial duty, had rendered the road 
impassable; for a badly paved street, however much it might injure the plaintiff, 
would cause inconvenience and depreciation of property, in some measure, to every 
one living in the community. The court, however, attempts to derive damage i 
in kind from the fact of special assessment. Though it is believed that there are no 
cases in point, this distinction seems untenable. The plaintiff was not complaining of 
the assessment, but of the faulty pavement, and it matters not how — whom the 


expense of the pavement was defrayed; the damage which the plaintiff suffers by 
having it badly bi 


HoMIcIDE — SUICIDE— ACCESSORIES BEFORE THE Fact.—A statute provided 
that in all felonies accessories before the fact should be liable to the same punishment 
as the principal, and might be prosecuted jointly with the latter, or severally, though 
the principal had not been taken or tried. ée/d, that an accessory before the fact to 
a suicide is guilty of murder as a principal in the second degree. Commonwealth v. 
Hicks, 82 S. W. Rep. 265 (Ky.). 

The common law conception of suicide as a form of murder is here adopted by the 
court. Fora discussion of the principles involved, see 17 Harv. L. REv. 566. 


JoInT WRONGDOERS — JUDGMENT AS TO ONE AND Non-SuIT As TO ANOTHER. — 
The plaintiff brought a joint action against a railroad company and its special officer 


d, remains precisely the same. 


judgment was rendered against the officer. The entry of non-suit was appealed. 
Held, that since the plaintiff has one judgment on the joint action, the judgment of 
non-suit cannot be reversed. Higby v. Pennsylvania R. R. Co., 209 Pa. St. 453. 

An injured party may, at his election, sue joint tort-feasors jointly or severally. 
Cabell v. Vaughan, 1 Wms. Saund. 291 £; Sesstons v. Johnson, 95 U.S. 347 (semble). 
Logically, once having made his choice, he cannot turn a joint into a several action. 
Accordingly, in Pennsylvania, a plaintiff, having alleged a joint tort, is not allowed 
to enter a nolle prosequi as to one defendant and recover, as to another, for a several 
tort. Wiest v. Electric, ete., Co., 200 Pa. St. 148; of Wallace v. Third Avenue R. R. 
Co., 36 N. Y. App. Div. 57. In the principal case the plaintiff elected a joint action 
and the non-suit could not change its nature. The judgment secured was joint and, 
on principle, he could not split it by appealing from that part constituted by the non- 
suit. Cf Leese v. Sherwood, 21 Cal. 151. The court rests its decision on this narrow 
_— of technical procedure, but modern practice — allows greater liberality. 

he action has been considered both joint and several, and so, in New York, a contrary 
decision was reached. Hurley v. New York, etc., Co.,13 N. Y. App. Div. 167. For 


purposes of review the action was regarded as severed, and a new trial granted as to 
one defendant. 


Jury — CHALLENGE FOR CAUSE—SERVICE ON FORMER TRIAL.— Two alder- 
men were successively convicted of receiving bribes, on informations substantially 
identical. A witness on the first trial had testified to the guilt of the second defendant. 
The testimony, however, was purely corroborative, nor did it appear that either of 
the defendants knew of the other’s offense. Five of the jurors in the second trial had 
served on the first, all of whom denied having formed any opinion as to the guilt or 


for injuries inflicted by the latter. A non-suit was entered as to the company and a. 
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innocence of the defendant. The court overruled the defendant’s challenge for cause. 
Held, that the ruling is error. People v. Mol, 100 N. W. Rep. 913 (Mich.). 

Where the facts sufficiently appear, the cases in which service on a former trial cf 
another defendant has been held ground for disqualification, seem regularly to fall into 
two classes: (1) where there was participation in the offense; (2) where the verdict in 
both cases depended on proof of the same material fact. Examples of the first class 
are a joint assault, bribery of one defendant by the other, and participation by both in 
the same illegal game. People v. Troy, 96 Mich. 530; Brown v. State, 104 Ga. 736; 
Obenchain v. State, 35 Tex. Cr. App. 490. An instance of the second class was where 
both defendants had sold liquor to a person of known intemperate habits. As both 
sales were admitted, the vendee’s reputation became the only fact in issue. Smith v. 
State, 55 Ala.1. In the principal case there was no participation, and the evidence 
of the second defendant’s guilt was purely corroborative. To raise upon such facts a 
conclusive presumption of Pe ag would seem scarcely necessary. Support is, how- 
ever, lent the case by a Michigan statute, which, by prohibiting the questioning of 
jurors concerning their verdict, might render extremely difficult any thorough ex- 
amination of a juror’s professions of impartiality. 


Jury — PEREMPTORY CHALLENGES— NUMBER ALLOWED WHEN SEVERAL IN- 
DICTMENTS ARE CONSOLIDATED. —A statute provided that “in all... cases, civil 
and criminal, each party shall be entitled to three peremptory challenges.” A single de- 
fendant was tried on nine indictments concerning the same scheme to defraud, which 
had been consolidated under a statute. é/d, that it is error to restrict the defendant 
peremptory challenges. Betts v. United States, 132 Fed. Rep. 228 (C. C. A., 

irst Circ.). ’ 

Although the rule laid down apparently places the defendant in a better situation 
than he would have occupied if the trials had been separate, the few decisions upon 
this statute are favorable to the position of the court. Thus the Supreme Court of 
the United States has held that when several actions against different defendants are 
consolidated and tried together, each defendant has three peremptory challenges. 
Mutual, etc., Co. v. Hillmon, 145 U.S. 285. And the Circuit Court of Appeals for the 
eighth circuit has decided that it is not error to allow a single plaintiff in such a con- 
solidated suit more than three peremptory challenges. Zimes Publishing Co. v. 
Carlisle, 94 Fed. Rep. 762, 780. The result of these decisions seems to be that a trial 
of several actions which have been consolidated, is, in substance, not a trial of a single 
case but of several separate ones, and that the number of challenges should be com- 
puted on this basis. As no distinction can be taken under the statute between civil 
and criminal cases, these adjudications would seem fully to support the present case. 


LIMITATION OF ACTIONS— ACCRUAL OF ACTION—CITY WARRANTS.— An 
Oklahoma statute authorized the levy’of a special tax for payment of city warrants. 
After more than the statutory period had elapsed since the issue of his warrants, the 
plaintiff brought mandamus to compel the city officials to levy the tax. The defend- 
ants set up the statute of limitations. é/d, that the statute does not begin to run on 
the warrants until the city has provided a fund for their payment, and that the man- 
— proceedings are consequently not barred. Barnes v. Turner, 78 Pac. Rep. 108 
(Okla.). 

The decision purports to proceed upon the rule that when payment of town war- 
rants is to be made out of a particular fund, the cause of action does not accrue until 
that fund is provided. This proposition is based upon an interpretation of the city’s 
promise as one to pay when the money is available, and though denied in some juris- 
dictions, it may possibly be regarded as established. Lincoln County v. Luning, 133 
U.S. 529; contra, Wilson v. Knox County, 28S. W. Rep. 896 (Mo.). In most of the 
cases, however, it seems a fair inference from facts not always clear that it never 
rested with the warrant-holder to determine when the fund should be available; for 
the warrants were payable only out of money derived from the general taxes and 
rg rengessonrms to the special purpose, and the creditor had no remedy on the warrants 
if the revenues were disbursed in other ways. See Sawyer v. Colgan, 102 Cal. 283. 
In the Oklahoma case the plaintiff could plainly have compelled the provision of the 
fund at any time by instituting mandamus proceedings. Goldman v. Conway County, 
to Fed. Rep. 888. The case seems, therefore, a questionable extension of the 
— — relied on. See, however, Davis v. Commissioners of Lincoln County, 
23 Nev. 262. 


LIMITATION OF ACTIONS — NATURE AND CONSTRUCTION OF STATUTE — STAT- 
uTorY LIABILITY: WHAT LAW GOvERNS.—A Montana statute made directors 
liable for corporation debts if they failed to file an annual report, provided suit was 
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brought by the creditor within one year after such failure, time not to be counted in 
favor of a director out of the state. Two years after the plaintiff had acquired a right 
under this statute against the defendant, who had never been in Montana, a code of 
civil procedure was passed there, one section of which limited the time for bringing 
action against directors, even as to rights already accrued, and as against defendants 
everywhere, to three years. The plaintiff brought suit in Connecticut more than three 
years after his right had accrued. Ae/d, that the Montana statute of limitation applies 
and the action is barred. Davis v. Mills, 194 U.S. 451. See NOTES, p. 220. 


MorTGAGES — RIGHTS AND LIABILITIES OF PARTIES — COMPENSATION. — A 
mortgagee in possession claimed on foreclosure a commission of five per cent of the 
rents as compensation for his services in collecting them and caring for the estate. 
tat dra _ is not entitled to compensation. Barnard v. Paterson, 100 N. W. Rep. 

ich.). 

The English courts early established the policy that no trustee is entitled to a col- 
lateral advantage as compensation. Ay/liffe v. Murray, 2 Atk. 58. This included a 
mortgagee in possession, since, in so far ashe is not holding as trustee for another, he 
is holding for himself as a money-lender, and so is zealously deprived of chances for 
usury and oppression. Accordingly equity, in its abundant sympathy for the mort- 

or, alenad to enforce an express agreement for compensation. French v. Baron, 
2 Atk. 120. But the mortgagee may reasonably cag an agent at the expense of 
the mortgagor. Bonithon v. Hochmore,t Vern. 316. This shows the services them- 
selves are valuable and legitimate. In the United States it is quite generally agreed 
by statute or otherwise that, in the interests of efficient management, a fiduciary should 
receive compensation. Barney v. Saunders, 16 How. (U.S.) 535, 542. Several states 
that reach this result without statute apply the same policy to the legitimate services 
of the mortgagee, under close scrutiny to avoid oppression. Gibson v. Crehore, 5 Pick. 
(Mass.) 146. This is in accordance with modern conceptions, but the weight of 
authority is with the principal case. Blunt v. Syms, 40 Hun (N. Y.) 566. 


PAROL EVIDENCE RULE—CONSTRUCTION OF INSTRUMENT— RULE APPLIED 
TO THIRD PARTIES. — A furnace —erer contracted in writing with the defendants 
for reduced freight rates on the product of “two blast furnaces.” The company had 
in fact only one furnace. The plaintiff, in an action to recover for excessive freight 
charges of the defendants, sought to introduce evidence tending to show that one of the 

’ two furnaces referred to in the contract was a furnace operated by him, and that he was 
therefore entitled to the benefit of the reduced rates, although his name did not ap- 
pear in the instrument. /Yé/d, that the evidence is not admissible. Thompson v. Erie 
R. R. Co., 96 N. Y. App. Div. 539. 

The court felt itself unable to admit the evidence under the rule forbidding the in- 
troduction of extrinsic evidence to vary a written instrument. But it is commonly 
stated that this rule applies only to the parties to the instrument. See Lowell Manu- 
facturing Co. v. Safeguard Insurance Co., 88 591. Accordingly a stranger to a 
mortgage deed has been allowed to set up an oral agreement between the debtor and 
the mortgagee. Pn v. Sunbach, 5S. D.111. This distinction is reasonable, since 
it would clearly be unfair to deprive third persons of the right to contradict an instru- 
ment merely because the parties who made it are bound by its terms. In the present 
case, however, the plaintiff, although not mentioned in the agreement nor claiming 
under it as assignee, is attempting to vary the terms of a contract on which he seeks 
to hold the defendant liable ; and so the case comes well within the reason of the rule 
which prevents the use of extrinsic evidence to what the parties have agreed 
be the final memorial of their 1 GREENL., EVID., 10 

305 4. 


PATENTS — INFRINGEMENT — SUCCESSIVE CONFLICTING DECISIONS REGARDING 
THE SAME PATENT IN DIFFERENT Circuits. — é/d, that in an action for infringe- 
ment of patent the Circuit Court of the second circuit will follow the Circuit Court of 
ep of the second circuit, notwithstanding a contrary decision of the Circuit Court 
of Appeals of another circuit on the same facts. Zidred v. Breitwieser, 132 Fed. Rep. 
251 (Circ. Ct. W. D. N. Y.). See NoreEs, p. 217. 


RAILROADS — LIABILITY TO TRESPASSERS — CONTRIBUTORY NEGLIGENCE. — 
The defendant’s brakeman, three cars ahead, threw pieces of coal at the plaintiff, 
who was stealing a ride while the train was in rapid motion. When dodging the coal, 
the plaintiff let go his hold and was thrown under the wheels. /é/d, that since the 
plaintiff jumped from the cars voluntarily, the defendant is not liable. Powell v. Erie 
R. R. Co. 58 Atl. Rep. 930 (N. J., C. A.). 
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A railroad company is liable if a trespasser is injured by being ejected from a 
rapidly moving car. Rounds v. Delaware, etc., R. R. Co. 64 N. Y. 129. Whether there 
is the same liability when the trespasser — off in obedience to a peremptory com- 
mand is apparently in conflict. A judgment for an infant trespasser in such a case will 
not be disturbed. dine v. Central Pacific R. R. Co., 37 Cal. 400. And in the case of 
an adult the same conclusion is reached if the one issuing the command is in a position 
to enforce it immediately. Gulf, etc., Ry. Co. v. Kirkbride,79 Tex. 457. On the other 
hand, if threatening commands are given but no actual force can be immediately 
applied, the defendant is not liable to an adult. Plantz v. Boston, etc., R. R. Co., 157 

ass. 377. The line seems to be drawn on the question of compulsion in fact, for if 
the plaintiff's act was voluntary he contributes in causing his own damage. Panis v. 
Boston, etc., R. R. Co., supra. On this principle the present case may be supported ; 
but in concluding from the facts that the plaintiff’s act was voluntary the court goes 
further than in any other case found. 


RECEIVERS — INTERFERENCE WITH— FORECLOSING LIEN OBTAINED ON TAX 
SALE. — Land conveyed to a trustee to secure to the plaintiff the repayment of a loan, 
was later sold for taxes, and purchased by the person through whom the defendant 
claims. By statute, land sold for taxes might be redeemed within two years. If it 
was not redeemed, the purchaser might get a deed from the court after the expiration 
of this period, but if he failed to procure it during the third year, the right of redemp- 
tion revived, existing until the deed was obtained. Six years after the sale, a receiver 
was appointed in a federal court for the plaintiff corporation, and one year after this 
appointment, the defendant obtained his deed from the state court. Held, that a 
decree should issue from the former court declaring the tax deed void, but ascertain- 
ing a prior lien in favor of the defendant. /Johnson v. Southern, etc., Association, 132 
Fed. Rep. 540 (Circ. Ct., W. D. Va.). 

The defendant, having paid the consideration, holds an equitable title to the land, 
the legal title to which is in the state auditor. Since, under the statute, the plaintiff 
may redeem by reimbursing the purchaser, he stands in the relation of a mortgagor of 
the latter’s equitable title. The obtaining of a deed from the state court by the pur- 
chaser destroys the plaintiff’s equity of redemption. But the possession of a receiver 
is the possession of the court; the property is a fund in court, and if there is to be a 
change in the receiver’s property rights, it should be through his administration. 
Wiswall v. Sampson, 14 How. (U.S.) 52. Because of this principle, liens and mortgages 
may not, by the prevailing authority, be foreclosed after the appointment of a receiver, 
but must await adjustment byhim. Walling v. Miller, 108 N. Y. 173; Phelps v. Sellick, 
Fed. Cas. No. 11,079. In the present case, the state court has cut off a gp to right 
which was entrusted to the receiver; and the existence of the principle mentioned, 
which seems founded in necessity, accounts for the apparently h decision. But 
see Preston v. Loughran, 58 Hun (N. Y.) 210. 


RECORDING AND REGISTRY Laws — NOTICE BY RECORD — POSSESSION OF 
TENANT IN COMMON AS CONSTRUCTIVE NOTICE OF UNRECORDED CONVEYANCE 
FROM Co-TENANT. — He/d, that the possession of one tenant in common is construc- 
tive notice of a title acquired by him from a co-tenant as against the latter’s judgment 
creditor, though the conveyance was not recorded. Collum v. Sanger Bros., 825. W. 
Rep. 459 (Tex., Sup. Ct.). See NorEs, p. 218. 


RULE AGAINST PERPETUITIES— TIME OF VESTING AND NOT THE DURATION 
OF THE EsTATE THE TEST.—A testator left his residuary estate in trust to A for 
life, remainder to several grandchildren for life, with remainders to their children. 
The grandchildren were born after the death of the testator and before the death of 
A. Held, that the life estates to the grandchildren are valid, but that the remainders 
over are void. Graham v. Whitridge, 57 Atl. Rep. (Md.). 

In many former cases Maryland considered that the rule against perpetuities con- 
demned any trust that might last longer than lives in being and twenty-one years 
thereafter, on the ground that the disposal of the whole estate should not be so lon 
suspended. Barnum v. Barnum, 26 Md. _ This confounded two distinct rules o 
law; that estates cannot be made inalienable, and that future estates may not be 
created after a fixed limit. The court failed to see that an equitable fee is a present 
and not a future estate and is not less alienable than a legal fee. See Gray, PERPE- 
TUITIES § 236. The principal case brings Maryland into line with all the authorities 
in regarding the time of vesting and not the time of ending of estates asthe test. The 
remainders to the children of unborn grandchildren are clearly void under either test. 
The life estates would be void under the old test of duration, as part of a trust ex- 
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tending beyond lives in being and twenty-one years. Lee v. O’Donnell, 95 Md. 


5 
But because they must vest, if at all, within the legal period, the court correctly holds 
them good. Otis v. McLellan, 13 Allen (Mass.) 339. 


SALES— RIGHTS AND REMEDIES OF BuYERS—DutTy TO FuRNISH CARS. — 
The plaintiff sued on an executory contract for the sale of lumber, to be delivered 
f. o. b. cars at the defendant’s place of business. The vendor set up in defense that 
the plaintiff should have furnished the cars. Hé/d, that this is the duty of the seller, 
and is not a condition precedent to be performed by the buyer. Vogt v. Shienebeck, 
100 N. W. Rep. 820 (Wis.). 

It is clear that where a contract provides for the delivery of goods f. o. b. cars, it is 
the seller’s duty to load the goods upon them, and to assume all trouble and expense 
incidental to such loading. Sheffield Furnace Co. v. Hull, etc., Co., 101 Ala. 446. The 
Wisconsin court argues that supplying cars is but a means to the end which the seller 
must accomplish. It is well established that where the delivery is to be f. o. b.a ship, 
the buyer must name and furnish the ship; and by —s some courts have required 
the buyer to furnish cars. See Armitage v. Insole, 14 Q. B.728; Hocking v. Hamilton, 
158 Pa. St. 107. This rule proceeds upon the —_ that as the buyer is to pay the 
freight, he is the one to make all arrangements for the carriage of the goods. Ordi- 
narily to-day, however, where transportation is to be by rail, this circumstance has 
little force; for rates are generally uniform, and often, as in the principal case, ship- 
ment is possible over only one railroad. The Wisconsin rule seems, therefore, 
thoroughly consistent with modern business conditions. See Cincinnati, etc., R. R. Co. 
v. Consolidated, etc., Co.,7 W. L. Bul. 200. 


STATUTES — AMENDMENTS — EFFECT ON ACT PREVIOUSLY AMENDED. — In 1901 
an act amendatory of certain sections of a statute which had previously been 
“ amended to read as follows,” was passed. The act of 1901 made no reference to the 

revious amendment. edd, that the act is valid. Village of Melrose Park v. Dunne- 

che, 71 N. E. Rep. 43r (Ill.). 

This decision is important as overruling an earlier Illinois case, and settling the law 
of that state in accord with the “wy weight of authority. Cf Louisville, etc., R. R. 
Co. v. City of East St. Louis, 134 Il. 656; Columbia Wire Co. v. Boyce, 104 Fed. Rep. 
172. It is argued by the opponents of this position that where a section of a statute is 
amended, it ceases to exist, and therefore cannot be the subject of further legislation 
by amendment. Feibleman v. State, 98 Ind. 516. This reasoning, however, seems too 
refined for practical value. While in theory the amended act no longer exists, in 
reality it retains its place upon the statute book. A reference to it would, therefore, 
seem sufficient as clearly showing the intention of the legislature that the present en- 


actment should take the place of the previous act as amended. Commonwealth v. 
Kenneson, 143 Mass. 418. 


TAXATION — FRANCHISE TAx.—A statute of New York which went into effect 
Oct. 1, 1901, relating “to franchise taxes of insurance companies,” provided for an 
annual state tax upon life insurance companies equal to one per cent on the gross 
amount of premiums received during the preceding calendar year for business done in 
the state. é/d, that since this tax is imposed “ for the privilege of exercising corpo- 
rate franchises,” it can be laid only upon such business as depended upon the exercise 
of such franchises after the passing of the statute; and since the collection of premi- 
ums upon contracts of insurance already made is not the exercise of a franchise, but 
depends upon an absolute contract right, premiums received upon contracts of insur- 
ance entered into before Oct. 1, 1901, cannot be taken as part of that gross amount of 
premiums upon which the tax is imposed. People ex rel. The Provident, etc., Society v. 
Miller, 32 N. Y. L. J. 303 (N. Y., Ct. of App., Oct. 18, 1904). 

The rule laid down that the franchise tax can be imposed only upon such business 
as depends upon the exercise of the franchise is novel. A franchise tax is not a tax on 
business done; it is a tax on the value of the franchise. People v. Home Insurance Co., 
92 N. Y. 328. The cases hold that it is necessary only that the method of taxation 
employed furnish a fair basis by which to estimate this value. Connecticut Insurance 
Co. v. Commonwealth, 133 Mass. 161. Thetotal amount of business done is considered 
a fair measure, but so, also, is the market value of the stock. State Tax on Railway 
Gross Receipts, 15 Wall. (U. S.) 284; Hamilton Company v. Massachusetts, 6 Wall. 
(U. S.) 632. But granting the correctness of the holding as to what this tax reaches, 
it is difficult to understand the ruling that the collection of premiums upon contracts 
already entered into is not the exercise of a corporate franchise. It would seem 
axiomatic that every act of a corporation within its powers is an exercise of a corporate 
franchise. It is submitted, therefore, that the decision is erroneous. Cf. Patterson, 
ete., Co. v. State Board of Assessors, 69 N. J. Law 116. 
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TELEGRAPH COMPANIES— LIABILITY TO ADDRESSEE — DELAY OR NoN-DeE- 
LIVERY. — Semble, that where the contract between the sender of a telegram and the 
telegraph company is made for the benefit of the addressee he may maintain an action 

ainst the company for neglect to deliver. Frasier v. Western Union Telegraph 

~—— 78 Pac. Rep. 330 (Ore.). 
hether a telegraph company owes to the addressee of a message any duty to 
transmit and deliver carefully is a question that has been argued in the courts of many 
states with little uniformity of result. The above case apparently furnishes the first 
indication of Oregon’s attitude. For a discussion of the principles involved, see 17 
Harv. L, REv. 365. ‘ 


TRADE MARKS AND TRADE NAMES — MARKS AND NAMES SUBJECT OF 
OWNERSHIP — GEOGRAPHICAL NAMES. — The defendants entered the jewelry busi- 
ness in Iowa City under the name “Elgin Jewelry Company.” The plaintiff, the 
Elgin National Watch Co. of Elgin, brought a bill to enjoin the defendants from using 
the word “ Elgin” in connection with the jewelry business. é/d, that through the 
plaintiff’s use of the word “ Elgin,” in connection with the jewelry business, it has ac- 

uired such a secondary meaning as to enable the plaintiff to assert an exclusive right 

ereto against any one not carrying on that business in good faith at the same geo- 

graphical location. Zigin, etc., Co. v. Loveland, 132 Fed. Rep. 41 (Circ. Ct., N. D. Ia.). 
or a discussion of the principles involved, see 18 HARV. L. REv. 56. 


Uses — STATUTE OF USES — APPLIED TO PERSONALTY. —A devised the residue of 
his estate, real and personal, to trustees and their successors on trust to pay the income 
to B for life, and after her death to hold for such of A’s descendants as B should by 
will appoint; and on default of appointment to hold for others. B duly appointed the 
estate to several persons for life, and the remainders went as on default. e/d, that 
the life estates and the remainders are legal and not equitable estates. Graham v. 
Whitridge, 58 Atl. Rep. 36 (Md.). 

The court says the original trust became passive on the death of B and was executed 
by the Statute of Uses. This application of the statute to personalty is technically 
wrong, because the grantor is not “seized” of it, and is contrary to the weight of 
authority. Williams v. McConico, 36 Ala. 22. But without noticing this, courts have 
sometimes applied the statute to an estate composed of both realty and personalty 
where the trustee’s active duties ceased with the life estate. Doe d. White v. Simpson, 
5 East 162. The result may be supported if the court can find an expressed intention 
to give the trustees a legal estate for only a limited period, with legal remainders over ; 
and there is some evidence of this intention in the fact that the donor reached this 
result as to his realty and purported to treat his personalty in the same way. But this 
is solely a matter of construction and seems to be ineffective in the principal case in 
the face of an express requirement that the trustees continue to hold either for the 
purposes of the appointment or on default of appointment. 


WATER AND WATERCOURSES — NATURAL WATERCOURSES — RIPARIAN RIGHT 
TO NATURAL FLow.—The defendant, a riparian proprietor opposite the plaintiff, 
maintained a dam extending more than half-way across the river. This obstructed 
the flow sufficiently to enable the defendant thereby to irrigate his own land; but it 
did no appreciable damage to the plaintiff, who brought suit for interference with 
her right to have the waters flow by her premises in their natural condition. He/d, 
that as the defendant has not “sensibly diminished, obstructed nor diverted” the 
stream, he is not liable. agile v. Miller, 29 Vict. L. Rep. 765. 

In arriving at this conclusion the Victorian court gs gear to recognize the English 
rule, that any permanent encroachment on the bed of a running stream sufficient 
sensibly to interfere with the natural flow thereof, is ground for complaint on the part 
of any riparian owner who is sensibly injured thereby, without proof that actual dam- 

e has been or will be sustained. Bickett v. Morris, L. R.1 H. L. Se. 47; The Earl 
of Norbury v. Kitchin, 15 L. T. Rep. N.S. 501. In America the general rule is that no 
action lies without proof of actual damage. Morway Plains Co. v. Bradley, 52 N. H. 
86; Seeley v. Brush, 35 Conn. 419. There can be little doubt that the American rule 
is better adapted to the needs and requirements of a new country in order to encourage 
the development of its natural resources. The conclusion, therefore, is eminently war- 
ranted, though it could hardly have been reached by following the English rule. In 
supporting its view, the court has construed the finding of fact that the plaintiff had 
suffered “no appreciable damage” to mean “no sensible injury,” and thereby has 
made an easy transition from the English to the American doctrine. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — PRODUCTION OF 
DocuMENTS.— The defendant was ordered to produce, for the purpose of refreshing 
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his recollection at an examination before trial, the books of a corporation of which he 
was treasurer. He refused to obey the order on the ground that so doing would in- 
criminate him. é/d, that the defendant is guilty off contempt of court. Pray v. | 
Blanchard Co.,95 N. Y. App. Div. 423. } 
The decision was based upon the grounds that the defendant could assert his | 
alleged privilege only by appealing from the order, and that the mere production of the 
books for the purpose of refreshing his recollection could not of itself tend to incrimi- il 
nate him. Thesecond ground seems to have betn well taken. The rule that a witness Hh 
need not furnish evidence against himself is of long standing. ast Jndia Co. v. Cam q 
bell, 1 Ves. 246. And the production of documents to be used in evidence is within 
the privilege. Boyd v. United States, 116 U.S. 616. In the principal case, however, 
the books were, by the terms of the order, to be used merely for the purpose of refresh- 
ing the recollection of the witness. It seems clear that a court has power to make such 
an order. Chapin v. hy ages 20 Pick. (Mass.) 467. If, upon the examination, ques- 
tions should be put to the defendant the answers to which would tend to incriminate 
him, he could then assert his privilege. The mere production of documents does not 
make them evidence. Merrill v. Merrill, 67 Me. 70. 


BOOKS AND PERIODICALS. 


I. LEADING LEGAL ARTICLES. 
POWER OF STATE COURT OVER RECEIVER APPOINTED BY FEDERAL 
Court. — The old English rule that a receiver could not be sued without the 
leave of the court appointing him caused much injustice, when courts, usually 
federal, began to use such officials in this country to take charge of large cor- 
porations. Small claimants were practically without — redress against 
corporations so managed. To remedy this, Congress, in March, 1887, enacted 
that receivers appointed by any United States court may be sued in respect of 
anything done in carrying on the business, without the previous leave of the 4 
appointing court; provided, however, that such suit shall be subject to the | 
general equity jurisdiction of the appointing court, “so far as the same may be 
necessary to the ends of justice.’”” Some points as yet unsettled under this law q 
are treated in an interesting recent article in the Central Law Journal. Aas a 
State Court Jurisdiction to Issue an Injunction Against a Receiver Appointed 
| by a Federal Court? by W. A. Coutts, 59 Cent. L. J. 382 (Nov. 11, 1904). 
The writer first discusses whether a state court in which suit has been brought 
has jurisdiction to levy execution for the enforcement of its judgments. “Con- 
ceding the federal court’s authority to intervene if justice demands, it is never- 
_ theless contended that the conferring of jurisdiction to sue gave the state court 
jurisdiction to enforce judgment by its own independent process. It is argued 
that there are only dicta against this, and /# re Tyler (149 U. S. 164), which 
has been regarded as deciding the point, is distinguished as within the clause 
authorizing interference so far as “necessary,” even if proceedings under a tax | 
warrant come within the meaning of “suit” in the act of Congress, which is i 
doubted. 
Mr. Coutts’s view on this matter seems hardly likely to prevail, however. 
Where there is no statute dispensing with the need of leave to sue in another 
court and such permission is granted, process may not issue from that other 
court, for it is for the appointing court to settle the time and manner of satis- 
fying the judgment. Harding v. Nettleton, 86 Mo. 658. Confusion would 
. seem to be avoided and the end of the act giving leave to sue attained by the 
observance of the same rule. 
If power to issue process is denied to the state court Mr. Coutts still main- 
tains that it may have authority to issue injunctions against receivers. Levy 
and sale under process, he admits, affect property, and creditors may have a right - 
to a gro rata distribution of the proceeds, requiring control by the appointing 
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court. No such reason, he says, demands control of an injunction, which 
operates im personam. In proper cases it would not infringe any rights repre- 
sented by the receiver, and a state court is as competent to pass on the propriety 
of it as a federal court. Mr. Coutts admits, however, that the three state court 
decisions in favor of his view do not give the subject the consideration it 
deserves. A Michi case is opposed, and it may well be doubted if the 
Supreme Court of the United States will decide that the act was intended to 
give such power. 


FOREIGN JUDGMENTS AS EVIDENCE OF THE RIGHTS FOUNDED UPON 
THEM. —A recent article in the Columbia Law Review contains a concise and 
scholarly summary of a large subject. History of the Adoption of Section I. of 
Article IV. of the United States Constitution and a Consideration of the Effect 
on Judgments A that Section and of Federal Legislation, by George P. Costi- 
gan, Jr., 4 Columbia L. Rev. 470 (Nov. 1904). That well-known section, 
enlarging upon a provision in the Articles of Confederation, provides that “full 
faith and credit” shall be given in each state to the public acts, records, and 
judicial proceedings of every other state, and that Congress shall prescribe 
the method of proof and the effect thereof. Congress at once exceeded the 
authority here given by exercising, in connection with it, the right given by 
the Constitution to legislate in aid of the general judicial power. For the acts 
of 1790 and of 1804, since incorporated in the Revised Statutes (sec. 905), gave 
to judgments by courts of the territories and possessions, as well as of the 
states, “full faith and credit” in every court “within the United States.” 
Mr. Costigan notes that judicial legislation completed the circle by securing a 
like recognition throughout the land for judgments of the federal courts. 

While most foreign judgments seem to have been merely prima facie evi- 
dence of matters properly adjudicated, the Constitution made sister-state judg- 
ments conclusive evidence, open only to the defense of lack of jurisdiction and 
to such other defenses as could be brought against them where they were 
rendered. The writer believes that the constitutional provision is self-execut- 
ing without the statutes, and that, upon a demurrer to a complaint which alleges 
a sister-state judgment but does not authenticate it as required by statute, the 
ene may yet come before the Supreme Court. Other points discussed are 

e application of those enactments to judgments of justices of the peace and 
to state judgments sued upon in courts of the Philippine Islands, for example, 
which are perhaps not literally “ within the United States.” 

In contrasting the treatment of foreign and of sister-state judgments Mr. 
Costigan seems to take a position regarding comity that may be open to mis- 
understanding. Citing Hilton v. Guyot (159 U. S. 113), he says that “ what 
comity sustains, unfriendliness can take away,” and that “comity does not 
require us to do more by others than they do by us.” It seems the better © 
opinion that the admission to-day of many foreign judgments as conclusive 
evidence is based not upon curtesy but upon law justified by our own conven- 
ience. Dicey, CONFLICT OF LAws Io. Since the business of the courts is 
merely to enforce the common law of which penny has thus become a recog- 
nized part, they may have no regard for their own kindly or unkindly feelings 
toward a foreign state. Zhe NVereide, 9 Cranch (U. S.) 388, 422. It is only 
by legislation that foreign judgments may be deprived of the right they now 
enjoy under the principle of comity. 


RESCISSION BY PAROL AGREEMENT. — The same number of the Columbia 
Law Review contains an instructive article in text-book style by Professor 
Williston. Rescission by Parol Agreement, 4 Columbia L. Rev. 455. The 
discussion is concerned with the incidents and effect of a parol agreement to 
rescind, and is based on the proposition that such an agreement, in order to 
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effectuate its purpose must possess all the requisites of a binding contract. 
The subject is divided into three parts: in the first of these the primary prop- 
osition is laid down, with a statement of the exceptions which have been recog- 
nized by some courts when a unilateral contract is concerned; in the second 
the application of the doctrine to written contracts is examined, with especial 
reference to the effect of a subsequent contract covering the same subject 
matter; and the effect of a parol agreement to discharge an obligation under 
seal occupies the third part. 

In explaining his primary rule, the writer makes the statement that an agree- 
ment to rescind an executory bilateral contract, whether made before or after 
breach, is valid, because the promise of one party to give up his rights is con- 
sideration for the like promise by the other. Such a proposition would seem 
to need qualification, for, in the case of an agreement entered into after a 
material breach, it is hard to perceive what consideration is given by the party 
in default. His right against the other, if it may be converte termed a right, 
is unenforceable because of his own material breach; and of course the sur- 


render of an unenforceable right is neither a detriment to the promisor nor a 
benefit to the promisee. 


CANADIAN COPYRIGHT IN ITS CONSTITUTIONAL AND LEGAL Aspects. II. A. &, 
Clute. 24 Can. L. T. 347. 

COMPARATIVE RoMAN Law. Part I. James Williams. 30 L. Mag. & Rev. 70. 

Conco STATE, THE; A REVIEW OF THE INTERNATIONAL PosITION. G. G. Philli- 
more. A review of the controversy between the British government and that of 
the Congo State as to deficiencies in the method of administration in the Congo 
State. 29 L. Mag. & Rev. 35. 

ConTROL OF PuBLIC UTILITIES, THE. William H. — Discussing the regulation 
- rates by a city council under authority delegated by the legislature. 12 Am. 


444- 

CROWN AS CORPORATION, THE. W. Harrison Moore. 20 L. Quar. Rev. 35%. 

DoctTrRINE OF WAIVER, THE. Colin P. Campbell. Laying down a general rule, and 
contending that a waiver requires a consideration or facts equivalent to an 
estoppel to support it. wv Mich. L. Rev. 9. 

EQUITABLE DOCTRINE OF MARSHALLING THE ASSETS OF A DECEDENT’S ESTATE 
FOR THE PAYMENT OF DEBTS, THE. C. 2. Garnett. 11 Va. L. Reg. 175. See 
NOTES, p. 221. 

EXCLUSIVE POWER OF CONGRESS TO REGULATE INTERSTATE AND FOREIGN Com- 
MERCE, THE. David Walter Brown. 4 Columbia L. Rev. 490. 

FEDERAL CoMMON Law. Hundson Cary. Contending that there is a federal com- 
mon law as distinguished from the common law of the various states. 10 Va. L. 
Reg. 475. 

FIRE eh AS AN INDEMNITY ConTRACT. Roy Elias Ressler. 59 Cent. L. J. 


Fans CHURCH CASE, THE. &. M. Williamson. Supporting the recent decision of 
the House of Lords. 20 L. Quar. Rev. 4X5. 
GAMBLING AND CoGnaTE Vices. John R. Dos Passos. Contending that such vices 
oe “oy mala prohibita, and advocating less harsh laws respecting them. 14 
e 
Has A STATE Cousr JURISDICTION To IssUE AN INJUNCTION AGAINST A RECEIVER 
APPOINTED BY A FEDERAL Court? W. A. Coutts. 59 Cent. L. J. 382. See 


su 

THE ADOPTION oF Sec. I. or ArT. IV. OF THE U. S. CONSTITUTION, 
AND A CONSIDERATION OF THE EFFECT ON JUDGMENTS OF THAT SECTION AND 
OF FEDERAL LEGISLATION. Geo. P. Costigan, Jr. 4 Columbia L. Rev. 470. See 
supra. 

apenas OccasIONED BY THIRD Persons. G. S. Holmested. Pointing out some 
apparently contradictory propositions found in the authorities. 40 Can. L. J. 769. 

JUDGE-MADE Law. A. H. F. Lefroy. Suggesting certain lines along which, accord- 

» ing to the writer, judges make, rather than interpret law. 20 L. Quar. Rev. 399. 

LAND TRANSFER QUESTION, THE. W. Strachan. Suggesting a revised system of 
registration of title. 20 L. Quar. Rev. 427. 

LIABILITY OF A MANUFACTURER FOR INJURIES TO THIRD PERSONS FROM IMPROP- 
ERLY CONSTRUCTED ARTICLES, THE. Glenda Burke Slaymaker. 59 Cent. L. J. 
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LIABILITY OF TELEGRAPH COMPANIES FOR NEGLIGENCE IN TRANSMISSION OR 
DELIVERY OF MESSAGES, THE. III. and IV. Graham B. Smedley. 10 Va. L. 
Reg. 507. 

LOANS Ces MAKING OR PAYMENT OF WAGERS. A. V. Dicey. A brief article to 
the effect that such loans do not come within the terms of the Gaming Act, 1892. 
20 L. Quar. Rev. 436. 

MASSACHUSETTS PROPOSITION FOR AN EMPLOYERS’ COMPENSATION ACT, THE. 
Epaphroditus Peck. Showing the present unsatisfactory state of the law, and 
approving the Massachusetts proposition. 14 Yale L. J. 18. 

May A MuRDERER ProFir BY HIS CRIME? JL. P.M. Considering the question 
whether a murderer can succeed to the property of the deceased to which, except 
for the crime, he would be entitled. 1 N. C. J. of L. 532. 

MorRAL CONSIDERATION IN PENNSYLVANIA. I. Joseph P. McKeehan. 9 Dickinson 
Forum I. 

MORTGAGES OF MOVEABLES. Anon. Discussing briefly the state of the Indian law 

_ on the subject, and the need of legislation. 6 Bombay L. Rep. 193. 

MUNICIPAL CoRPORATIONS. Theodore D. Gottlieb. An historical sketch of the 
origin and development of municipal corporations. 27 N. J. L. J. 325. 

NEUTRALITY OF GREAT BRITAIN, THE: THE FOREIGN ENLISTMENT ACT, 1870. 
XN. W. Sibley. 29 L. Mag. & Rev. 454. 

NotIcE, CONDITION, AND DECLARATION.— THE DOMINION RAILWAY ACT, SEC. 
246. A. Rives Hall. Arguing for an interpretation that will prevent railroads 
from contracting so as to relieve themselves from liability for negligence. 3 Can. 
L. Rev. 495. 

PRACTICAL , IN THE LAW OF FRAUDULENT CoNnvEYANCES, A. Linton D. 
Landrum. Showing error of the construction of recording acts which holds 
unrecorded conveyances void only as to lien creditors; and finding for other 
—_, without notice relief in equity on grounds of fraud and estoppel. 59 

ent. 344. 

PUTTING IN Ja3, Own CASE ON CROSS-EXAMINATION. John H. Wigmore. An 
examination of the different rules upon the question with a strong condemnation 
of the so-called “ federal rule” which confines the cross-examination to matters 
brought out in the direct examination. 14 Yale L, J. 26. 

RECENT CASES AS TO WINDING UP ORDERS. C.S. Maclnnes. 40 Can. L. J. 726. 

RECONSTRUCTION OF COMPANIES. Frank Evans. Defining reconstruction and sug- 

. gesting modes of accomplishing it. 20 L. Quar. Rev. 392. 

mae es BY PAROL AGREEMENT. Samuel Williston. 4 Columbia L. Rev. 455. 

ee supra. 

RIGHT To RETAIN AN ADVOCATE, THE. Edward S. Cox-Sinclair. Discussing the 
“— of an advocate to refuse upon some personal ground to appear on behalf of 
a litigant. 29 L. Mag. & Rev. 406. 

RussIAN Raips ON NEUTRAL Edwin Maxey. Showing that by the 
weight of authority food-stuffs are not contraband of war. 3 Mich. L, Rev. I. 
SALES UNDER DEEDS oF Trust. £. R. F. Wells. Discussing the rights of bona fide 

purchasers at unauthorized sales. 10 Va. L. Reg. 491. 

SuBROGATION. X. S. Ramaswami Sastry. A discussion of the law of India as to 
subrogation by operation of law. 3 Madras Leg. Comp. 39. 

Thorndike Tiffany. A full treatment of the subject. 3 Mich. 

. Rev. 18. 

SwepisH LAWBOOK OF 1734, THE: AN EARLY GERMANIC CODIFICATION. Wilhelm 
Chydenius. Discussing the provisions of the code on which is based the civil law 
of Sweden. 20 L. Quar. Rev. 377. 

Topics OF MALABAR LAW,— TEMPLES. Anon. Classifying temples and discussing 
public interference with so-called “ private” temples, when their property is not 
well administered. 14 Madras L. J. 195. 
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Il. BOOK REVIEWS. 


HANDBOOK OF THE LAW OF INSURANCE. By William Reynolds Vance. 

St. Paul, Minn.: West Publishing Co., 1904. pp. xiv, 683. 8vo. 

This is a subject upon which recent books have not been very good. The 
resent volume is better than its immediate predecessors; and as it seems 
ikely to prove popular, a few suggestions are offered toward increasing the 

usefulness of future editions. 

On p. 6 it would have been well to state clearly that the Laws of Oleron and 
of Wisbuy throw no light on insurance, and to guard against a misunder- 
standing of the date of the Guidon de la Mer,—which was written, as the 
best authorities think, between 1556 and 1600, — and to mention Santerna de 
Assecurationibus (1552) and Straccha de Assecurationibus (1569). 

On p. 7 it is said that “ The first reported appearance of any question involv- 
ing insurance in the common law of England occurred. . . (1546) in the case 
of Crane v. Bell.” Doubtless this statement rests upon what is said by BRAD- 
LEY, J., in Insurance Co. v. Durham (11 Wall. [U. S.] 1, 34), and originally 
upon a statement in 4 Co. Inst. 139. It is now known, however, that Crane v. 
Bell was in no way connected with insurance. 6 Selden Soc. Pub. Ixviii, 129, 
229; 11 dd. xlix. 

On p. 8 it is said: “ The first reported insurance case heard before a common 
law court is Dowdale’s Case, which was decided in 1589,” citing 6 Co. Rep. 
47b. Dowdale’s Case (6 Co. Rep. 46b) was decided in 1605, and had nothing 
to do with insurance; but at p. 47b it cites Anonymous, (M. 30 & 31 Eliz.) 
(1588), which is also stated in 4 Co. Inst. 142, and which is certainly one of the 
earliest insurance cases mentioned in the ordinary reports. 

It seems unnecessary to comment further upon the historical part of the 
volume. For graye purposes the history of insurance need not go beyond 
the fact, brought out clearly in this treatise, that the subject is of Continental 


origin, closely connected with maritime law, and only within the last three 
hundred years the source of much litigation in the ordinary courts; and hence 
the author did simply what most authors do when he took his history from 
scanty and inaccurate secondary sources. 


It is only just that a book intended chiefly for use in practice should be 
tested almost exclusively by the accuracy and fullness of its statements of law. 
On p. 50 it is said that “ From the fact that the contract of fire insurance is 
peculiarly personal, the result follows that rights under it, so long as it remains 
executory, cannot be assigned by one party without the consent of the other.” 
This is inaccurate; but the author doubtless is thinking not of assignment but 
of a sort of novation —the substitution of the interest of a new person as the 
subject matter of the policy. The distinction is explained in Wilson v. Hill 
(3 Met. [Mass.] 66), Fogg v. Middlesex Mutual F. Ins. Co. (10 Cush. [ Mass. ] 

37), and Cummings v. Cheshire County Mutual F. Ins. Co. (55 N. H. 457), 
Sesloee being involved in some of the cases cited in the author’s foot-notes. 

On pp. 286-287, it is well said that “in order to constitute a stipulation a 
warranty, however, it must not only be clearly shown that the parties intended 
it as such, but it must also form a part of the contract itself. . . . Mere refer- 
ence, alone, is not sufficient.” It seems that such general statements can be of 
slight use unless illustrated by instances which have been held to create war- _ 
ranties, or the reverse; but the reader has been left to find such illustrations 
for himself by examining cases cited in the foot-notes. 

The following appears on p. 289: “ The untruth of an affirmative warranty will 
prevent the insured from ever a any rights in the policy. . . . A prom- 
issory warranty, however, . . . is in the nature of a subsequent condition of 
defeasance, the non-fulfillment of which renders the policy voidable.” Yet the 
breach of an affirmative warranty also simply makes the policy voidable, for this 
breach can be waived, just as can the breach ad initio of an express condition. 

On p. 425, note, the author, discussing Castellain v. Preston (11 Q. B. D. 
380), says that in Foley v. Manufacturers’ and Builders’ F. Ins. Co. (152 N. Y. 
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131) “an insurer was denied subrogation under facts practically identical.” 
This is hardly correct, as the latter case raised a question not of subrogation 
but simply of amount of ores ; but the mistake is rendered almost innocuous 
by the author’s full statement of each case, 

The author, although explaining clearly on P. 434 the fatal objection to the 
view of a minority of the cases that a breach of condition simply suspends the 
policy, fails to point out that many of these cases rely upon New England F. 
& M. Ins. Co. v. Wetmore (32 III. 221), where the condition distinctly called 
for mere suspension. 

On pp. 483-486 the presentation of the amount of recovery in fire insurance 
is entirely inadequate, although the deficiency is partly supplied by the discus- 
sion of insurable interest in Chapter IV. 

Yet it is not desirable that there should go abroad the impression that this 
book bristles with defects. Notwithstanding the shortcomings pointed out, and 
others of the same sort, this book, as has been said, is superior to most of 
the recent writing upon insurance. The discussion of duration of interest, on 
pp- 121-124, is distinctly good; and Chapter X., on waiver and estoppel, shows 
that the author can do unusually useful work when he reads the cases care- 
fully and expresses his own conclusions. 


A POLITICAL AND CONSTITUTIONAL STUDY OF THE CUMBERLAND ROAD. 
By Jeremiah Simeon Young. Chicago: The University of Chicago Press. 
1904. pp. 107. 8vo. 

The Cumberland Road was under construction by the federal government 
for the fifty years from 1806 to 1856, during which time it was built from 
Cumberland, Md., to Vandalia, Ill., for a distance of about six hundred miles, 
and at a cost of nearly $7,000,000. Though Mr. Young has sketched the early 
history of the road and has indicated its importance as a factor in the growth 
and unification of our country, that — of his monograph chiefly interests 
us which discusses it as the center of the struggle over the constitutionality of 
national internal improvements. Three phases of the greater question were in- 
volved, — the power to appropriate, the power to construct, and the right of 
jurisdiction over the road when once constructed. The primary difficulty of 
appropriating from the treasury for such a purpose was at first avoided by means 
of a compact with each new state. Two per cent of the proceeds from the sale 
of public lands within the state were to constitute a fund to be expended under 
the direction of the President for roads to and through the state, the latter 
promising in return to exempt from taxation for five years the lands sold under 
the compact. On the basis of this fund, as the road progressed, so-called 
advances were made, ultimately amounting to many times the fund itself. The 
fiction served, however, despite the effort of Congress, under the leadership of 
Calhoun and Clay, to displace it by the bonus bill, until, in President Monroe’s 
administration, the Executive and Congress arrived at the important conclusion 
that direct appropriation for improvements of a national character was one of 
the powers delegated by the general welfare clause of the Constitution. 

The other problems were not so easily settled. The construction of the road 
was from first to last continued only with the consent of the states through 
which it passed, and the dependence upon that consent somewhat impeded its 
progress. An issue was squarely raised, however, when it seemed necessary, if 
the road was to be preserved, for the federal government to erect toll-gates, 
collect tolls, police the road, and, in short, to exercise jurisdiction over it. The 
Cumberland Road gate bill of 1822, asserting impliedly the constitutionality of 
such a step, seems to mark the extreme of poe me opinion in the direction 
of loose construction. It met a veto from President Monroe, who would go no 
farther in his liberal interpretation of the general welfare clause, and who could 
find no other constitutional warrant for the maintenance, for such a purpose, of 
federal jurisdiction within the states. As the state-rights theory of sovereignty 
became increasingly a subject of heated controversy, that right of jurisdiction 
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was not again embodied in congressional legislation prior to the Civil War. 
The road consequently fell into disrepair. The Western states, the constant 
advocates of the road and of internal improvements generally, came to realize that 
in state control lay their only hope. One after another submitted their petitions 
to Congress, which was only too glad to be rid of its difficulties by surrendering 
to each state whatever rights, “if any,’ the national government possessed. 
Confining himself largely to the political side of the road’s history, the author 
gives but scant attention to court decisions involved. The result of his investi- 
gations on the subject is not a thesis, but an admirably impartial dissertation. of 
considerable interest to the student of political history or of constitutional law. 


A TREATISE ON AMERICAN Apvocacy. Based upon the Standard English 
Treatise, entitled Hints on Advocacy, by Richard Harris. All new matter 
added being such as conforms peculiarly to American practice, thus making 
the work more valuable to the practitioner and student of this country than 
the English edition upon which it is founded, while the best features of the 
English book have been retained; more than one half of the present vol- 
ume being new and original matter. Enlarged, completely Revised and 
Americanized. By Alexander H. Robbins, St. Louis: Central Law Jour- 
nal Company. 1904. PP. xiv, 295. 8vo. 

Successful practice of the law requires at least two things: a knowledge of 
its rules, and an understanding of human nature. Innumerable books are 
annually written to aid in the attainment of the first, but the student of the 
second must go forth into the school of experience for his training. And yet 
the subtleties of practice which depend largely upon a knowledge of men and 
motives form no small part of a man’s equipment for a profession in which the 
personal relation takes so prominent a place. To these subtleties of practice 
Mr. Robbins in his book attempts to give the young lawyer a short cut. The 
first thirteen — deal with the preparations for trials, both civil and crimi- 
nal, and the conduct of them, the examination of witnesses, and the making of 
briefs. All this matter is readily accessible, being contained in short sections 
under appropriate titles. The work aims, perhaps, not so much to fill the place 
of a text-book on these subjects as to supply suggestions not easily obtainable 
except by broad experience. This is especially true of the text and notes deal- 
ing with the treatment of witnesses. Ideas are there furnished which would not 
occur to the beginner and which it might be difficult if not impossible for him 
to find elsewhere. 

The last two chapters deal with legal ethics, compensation, and advertising. 
In venturing upon this delicate ground the author makes no attempt to codify 
the indefinite rules which must inevitably represent the best practice, but places 
his readers in the best position to answer these difficult questions for themselves 
by giving them a full exposition of the relations and duties of the attorney to 

e court, to his client, to his adversary, to his profession, and to the community 
in general. The parts taken from Mr. Harris’s book have suffered somewhat 
in condensation, but perhaps this is more than made up for by the better 
arrangement of the new volume and the considerable addition of material. 


‘THE INTERSTATE COMMERCE Act and Federal Anti-Trust Laws, including 
the Sherman Act; the Act Creating the Bureau of Corporations; the 
Elkins Act; the Act to Expedite Suits in the Federal Courts; Acts 
Relating to Telegraph, Military, and Post Roads; Acts Affecting Equip- 
ment of Cars and Locomotives of Carriers Engaged in Interstate Com- 
merce, with All Amendments. With Comments and Authorities. By 
William L. Snyder. New York: Baker, Voorhis & Company. 1904. 
pp- xxiii, 380. 8vo. 

This work is valuable chiefly as a convenient collection of the federal statutes 
concerning interstate commerce, and of a cases bearing upon the effect of 
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those statutes. Any satisfactory annotation purporting to be more than a mere 
collection of the cases decided under the statutes must discuss, first, the consti- 
tutional powers of the federal government over interstate commerce ; second, 
the rights and liabilities of interstate carriers and traders at common law as 
affected by the constitution; and finally, the — in those rights by the 
federal statutes. Mr. Snyder, while he has apparently attempted to do this, has 
not been so successful as one might wish in keeping the different elements of 
the problem distinct. Many of the cases cited under particular sections of the 
statutes belong in the opening chapter on constitutional provisions as to inter- 
state commerce and their effect, or in a section containing a general discussion 
of the situation before the enactment of the statutes in question. Furthermore, 
his statement of the general principles underlying the problem is not always 
discriminating. For instance, on p. 42 he states, “But until Congress . 
legislates the local law or the statutes of a state upon a subject which may 
directly or indirectly affect a branch of interstate commerce not covered by a 
Setonal statute will prevail.” This statement, in so far as it concerns state 
statutes, must be regarded as true rather of local police regulations affecting 
commerce only remotely and incidentally than of regulations of interstate com- 
merce as such. Welton v. Missouri, 91 U. S. 275. As a whole the book is 
lacking in logic of arrangement and in breadth of treatment. The author’s 
services are rather those of a collector than of an original contributor to the 
subject. The book furnishes, however, reasonably full notes on nearly three 
hundred important decisions, most of them very recent, which are made 
accessible through a table of cases and an index. 


CASES ON RESTRAINT OF INFRINGEMENT OF INCORPOREAL RIGHTS. A col- 
lection of Cases with Notes. By Wm. Draper Lewis. Philadelphia: 
International Printing Co. 1904. pp. ii, xv, 405. 8vo. 

Although this collection of cases is avowedly intended to illustrate phases of 
equity jurisdiction, almost half of the book is occupied by a consideration of 
the existence and growth of the legal rights involved. There would seem to be 
danger that the great conflict as to the substantive law on these questions will 
obscure to some extent the doctrines of equity. This is especially true of the 
chapters dealing with the infringement of patents, literary and artistic property, 
property in business reputation, and the right of privacy, where the conflict is 
not as to the remedy to be afforded, but rather as to the existence of the right. 

In the fourth chapter the author has collected the cases in which the right to 
contract and property in contracts have been infringed. The treatment here is 
thorough and all the important cases are collected. The comprehensive notes, 
with the authorities collected to date, make the work of value alike to student 
and practitioner. From the note to Lumley v. apr eo on pp. 202 and 203, an 
impression is gained that an injunction will lie in all cases to restrain the com- 
mission of a tort by inducing a third party to break his contract with the plain- 
tiff. Of course Lumley v. Wagner cannot be used to support such a proposition. 
In that case the right to restrain Gye from employing Miss Wagner seems to 
be assumed as a necessary result from the right to restrain Miss Wagner 
from breaking her contract with Lumley; but this latter right depends upon 
the nature of the contract, and: in those cases where the remedy at law for 
breach of contract is adequate, equity will not take jurisdiction. See Stern- 
berg v. O’Brien, 48 N. J. Eq. 370. 


AN OUTLINE OF THE FRENCH LAw OF EVIDENCE. By Oliver E. Bodington. 
London: Stevens and Sons, Limited. 1904. pp. vili, 199. 8vo. 
Although this work purports to be a comparative study of the English and 
French methods of proof, it is, with the exception of the final chapter, which 
points out a few of the distinctions between the two systems, devoted solely to 
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the investigation of the French law. Aside from the final chapter, the reader 
is left to make his comparisons from his own knowledge of the English law. 
As the book is small, the treatment of the different subjects taken up is neces- 
sarily brief. The author first outlines the different kinds of evidence admis- 
sible in civil cases,.and then touches on the method of examining witnesses 
and Larganng 4 proof. Then after describing the method of conducting 
criminal trials, he finally points out what he considers the salient advantages 
of each system with particular reference to the jury. The treatment of the 
subject is by design sketchy rather than exhaustive. Although a lawyer 
might not agree with the conclusions reached by the author in his compari- 
sons, he would find the book interesting and instructive, and its brevity would 
no doubt recommend it to the casual student who wishes to gain an idea of the 
method of procedure in France. But the purpose expressed by the author to 
make the book simple enough for the lay mind to comprehend seems hardly to 
have been successfully carried out. 


PROBATE REPORTS ANNOTATED: Containing Recent Cases of General Value 
Decided in the Courts of the Several States on Points of Probate Law. 
With Notes and References. By George A. Clement. Vol. VIII. 
With Index to Vols. I. to VIII., Inclusive. New York: Baker, Voorhis 
& Company. 1904. pp. li, 838. 8vo. 

The plan of this series of reports is “to give in about one volume a year, 
contemporaneous or recent decisions of the highest courts of the different 
states of the Union upon all matters cognizable in probate and surrogate 
courts.” It is distinguished from its predecessor, the “American Probate 

Reports,” by the greater attention paid to annotations. The present volume 

contains cases decided between F sang Igo2, and June, 1903, one hundred 

and fifteen in all. The notes are fewer than in previous volumes, which is per- 

haps due to the fact that the ground has been pretty well covered. The im- 

portant notes are those on costs and attorney or counsel fees, paraphernalia, 

and set-off or counterclaim as affecting estate. An interesting short note is 
that on mental capacity to make a will as affected by spiritualism. The 
eneral index of the series, both of notes and of cases, which appears for the 

t time in this volume, gives it an added value as a work of reference. 


THE NATIONAL BANK ACT with all its amendments annotated and explained. 
By John M. Gould. Boston: Little, Brown, and Company. 1904. pp. 
xvi, 288. 8vo. 

The title of this book well explains its nature. The National Bank Act of 
1864 is‘given, the numerous amendments down to the present time being in- . 
serted in the proper places. The whole is annotated with the decisions, both 
federal and state, explaining or modifying the various provisions. The plan 
admits ready reference to see what sections have been passed upon. Conflicts 
in decisions are compared so as to show the weight of authority, and the more 
than seven hundred cases cited come down to September, 1904. Appendixes 
give the constitution of the American Bankers’ Association, the constitutions and 
rules of the New York and Boston clearing house associations, and the articles 
of association of the Chicago clearing house. Separate indexes for the body 
of the work and for the appendixes are given. The volume seems well adapted 
to its purpose of practical service. ; 
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A TREATISE ON DAMAGES covering the Entire Law of Damages both Gen- 
erally and Specifically. wd Joseph A. Joyce and Howard C. Joyce. In 
three volumes. New York: The Banks Law Publishing Co. 1903-4. 
pp. clxxv, 1-855; cliv, 856-1726; cxxxvii, 1727-2669. 8vo. 

A TREATISE ON THE SYSTEM OF EVIDENCE IN TRIALS AT COMMON LAW 
including the statutes and judicial decisions of all jurisdictions of the 
United States. By John Henry Wigmore. In four volumes. Volumes I., 
II. and III. Boston: Little, Brown, and Company. 1904. pp. lv, I-1002; 
xxi, 1003-1974; Xv, 1975-3184. 4to. 

CurrENT Law. A Complete Encyclopedia of New Law. Volumes I. and II. 
Edited by George Foster Longsdorf and Walter A. Shumaker. St. Paul, 
Minn.: Keefe-Davidson Company. 1904. pp. x, I-1208; xviii, 1209- 
2195. 4to. 

THE UNITED STATES AND THE STATES UNDER THE CONSTITUTION. By 
C. Stuart Patterson. Second Edition, with Notes and References to 
Additional Authorities, by Robert P. Reeder. Philadelphia: T. & J. W. 
Johnson & Co. 1904. pp. xli, 347. 8vo. 

PROCEEDINGS OF THE TWENTY-SEVENTH ANNUAL MEETING OF THE ALA- 
BAMA STATE BAR ASSOCIATION held at Montgomery, Ala., July 8 and 9, 
1904. Montgomery, Ala.: Woodruff Co. 1904. pp. 275. 8vo. 

A COLLECTION OF PROBLEMS AND EXERCISES IN THE CIVIL AND Com- 
MERCIAL Law oF Ecypt. By Maurice Sheldon Amos and Pierre 
Arminjon. Cairo: National Printing Department. 1904. pp. 145. 8vo. 

AN OUTLINE OF MUNICIPAL GOVERNMENT IN THE CiTy OF NEW YorRK. 
By George Arthur Ingalls. Albany, N. Y.: Matthew Bender. 1904. 
pp. 79. 16mo. 

HANDBOOK OF THE LAW OF PuBLIC CorPORATIONS. By Henry H. Inger- 
soll. St. Paul, Minn.: West Publishing Co. 1904. pp. xviil, 738. 8vo., 
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